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PROTOCOL FOR PROSECUTORS: 
Responding to Victims with Disabilities and Older Adults Who 

Experience Sexual Assault, Domestic Violence, Abuse, Neglect or 
Exploitation 

 

 
Background 

 
Family Violence Coordinating Councils, at both the state and local/circuit levels, provide 
a forum to improve the institutional, professional and community response to family 
violence including child abuse, intimate partner abuse, teen dating violence and abuse 
against people with disabilities and older adults. Councils provide professional 
education and prevention; coordinate interventions and services for victims and 
perpetrators; and contribute to both the improvement of the legal system and the 
administration of justice. 

In February 2006, in partnership with the Illinois Department on Aging (IDoA), the Illinois 
Family Violence Coordinating Councils (IFVCC) convened a statewide Responding to 
Elder Abuse Committee. Protocols for law enforcement, prosecutors and judges were 
among the resources developed by this committee.  

According to the Illinois Department on Agingôs 2017 Annual Report, thousands of 
reports of abuse, neglect and financial exploitation of older adults which, in Illinois, is 
defined as sixty (60) or older, and people with disabilities are received annually. Below 
are the categories of the reports received as reflected in the annual report. They 
include:  

¶ Financial Exploitation, (8,604),  
 

¶ Emotional Abuse (6,476);  
 

¶ Passive Neglect (6,679);  
 

¶ Physical Abuse (3,782);  
 

¶ Willful Deprivation (2,268);  
 

¶ Confinement (1,381), and  
 

¶ Sexual Abuse (765).  

The committee was designed to address this issue by identifying and developing 
resources to assist the courts, criminal justice systems and communities in responding 
to the needs of abused people with disabilities and older adults.  
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In March 2010, the Illinois Family Violence Coordinating Council (IFVCC) formed a 
committee to address violence in the lives of people with disabilities which, according to 
the Americans with Disabilities Act, is defined as; a physical or mental impairment 
that substantially limits one or more major life activities. According to the U. S. Bureau 
of Justice Statistics, people with disabilities experience violence two times more often 
than people without disabilities.  

Other studies indicate that people with disabilities are three to ten times more likely to 
experience violence than people without disabilities. Despite the prevalence of violence 
in the lives of people with disabilities, there is a glaring lack of reports and a general 
lack of services for the victim. For these reasons, the Responding to Victims with 
Disabilities Committee determined the need for protocols for law enforcement and for 
prosecutors.  

In 2011, the Illinois Family Violence Coordinating Council received a Department of 
Justice, Office on Violence Against Women Arrest grant. The focus of the grant was 
development of an Integrated Protocol Initiative (IPI). The scope of the initiative included 
updating the domestic violence and elder abuse protocols for law enforcement and 
prosecutors and to create protocols to address violence against people with disabilities. 
Upon completion of the protocols, in 2013, IFVCC and its partners conducted training of 
trainers across the state to facilitate local implementation. As a part of the statewide roll-
out, the protocols for responding to violence against people with disabilities and older 
adults were jointly trained. Based upon this experience, it was determined that, though 
there are differences between people with disabilities and older adults, there are 
enough similarities in victimology and support requirements between the two 
populations that merging the protocols will allow a more cohesive response and provide 
ease of use for law enforcement and prosecutors.  

In 2016, in preparation for the merger of the protocols, prosecutors in Illinois were 
interviewed to learn about their best practices as well as challenges when prosecuting 
crimes against people with disabilities and older adults. Additionally, people with 
disabilities and older adults were interviewed to learn from their experience. 

 
 
  

People with disabilities and older adults have provided valuable feedback to 
inform the development of this protocol. 
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PROTOCOL FOR PROSECUTORS: 
Responding to Victims with Disabilities and Older Adults Who 

Experience Sexual Assault, Domestic Violence, Abuse, Neglect or 
Exploitation 

An important note about words and respect 
 

Respectful language is an integral part of connecting with people with disabilities and 
older adults, because many times they have experienced negative judgement by others 
due to their disability or age. The dictionary defines ableism as ñdiscrimination or 
prejudice against people with disabilities,ò the definition of ageism is almost identical, 
ñdiscrimination of a person of a certain age group. This protocol is written with those 
experiences in mind. People First Language is used to denote that the person is more 
important than the diagnosis or label. For example, ña person who uses a wheelchairò or 
ña woman with cerebral palsyò is preferred over ña wheelchair userò or ñthe cerebral 
palsied womanò. It is also important to note the words we use to indicate that a person 
has a disability, rather than the person is a disability. For example, ñShe has an 
intellectual disabilityò is preferred over ñShe is intellectually disabled.ò Wherever 
possible in this protocol, we use the term ñolder adultò. Older adult, mirrors the term 
ñyounger adultò both terms refer to the lifespan of a person rather than being considered 
a label.  
 
Labels and words not considered respectful include: handicapped, mentally retarded, 
nuts, wacko, crippled, palsied, óthe disabledô, geezer, biddy, pops, gramps, or any other 
slang terms. In order to show respect and establish rapport with victims who have 
disabilities or are older adults, these are important considerations to keep in mind. 
Furthermore, this approach yields better information and supports informed response 
and investigation. For more information, see the handout on People First Language on 
page 75. Handouts can be used for educational and training purposes, ideas for use 
include posting it in the breakroom or using it during roll call.   

Note: Preferred language will be used throughout the protocols except when citing 
criminal code or Illinois statutes where other language is dictated. 
 
 
 
 

ñI would want to talk with someone who is comfortable with my disability and 
sees me as strong. I wonôt talk to someone who just focuses on my disability 
or someone who thinks Iôm not intelligent because I use a wheelchair.ò  

- Illinois citizen 

ñI would talk to someone who would not judge me or treat me different 
because I have a disability. We are all people.ò - Illinois citizen 



6 
 

PROTOCOL FOR PROSECUTORS: 

Responding to Victims with Disabilities and Older Adults Who 

Experience Sexual Assault, Domestic Violence, Abuse, Neglect or 

Exploitation 

Table of Contents 

Introduction 

¶ Needs Statement 9 

¶ Purpose of Protocol 11 

¶ Language and Messaging  12 

¶ Definitions  13 

Model Response Procedures  

¶ Understanding Dynamics 18 

¶ Other Considerations 20 

¶ Policy Statement 21 

¶ Policy Components 23 

¶ Response Procedures 25 

¶ Prosecutor Responsibilities 26 

¶ Trauma Informed Response 28 

¶ Initial Considerations 30 

¶ Charging Crimes  38 

¶ Analysis of the Evidence 40 

¶ Prosecutorial Investigations 41 

¶ Preparing Cases 43 

o Pre-Trial Motions  43 

o Evidentiary Matters 50 

o Witness Preparation 51 

¶ Trial 57 

o Jury Selection 57 

o Offensive Strategy 58 

Á Case in Chief 58 



7 
 

Á Opening Statement 59 

Á Direct Examination of Victim 59 

Á Evidence-Based Prosecution 61 

Á Argument 61 

o Defensive Strategy 62 

Á Cross-Examination 62 

Á Rebuttal 62 

o Case Outcomes 62 

 

References and Resources  

¶ Criminal Statutes 65 

¶ Case Law 70 

¶ Handout: People First 75 

¶ Article: How Prosecutors Changed the Odds To Start Winning Some Of  

The Toughest Rape Cases 76 

¶ Handout: Evaluating Capacity to Consent to Sexual Acts 83 

¶ Handout: Perpetrator Tactics 87 

¶ Handout: Power & Control Wheel for Elders and People with Disabilities 90 

¶ Handout: Grooming Behaviors Toward Victims with Disabilities and Older  

Adults 91 

¶ Handout: Defendant Tactics 92 

¶ Handout: Barriers for Older Adults and People with Disabilities to Leaving 93 

¶ Handout: Interviewing Tips 94 

¶ Handout: Ten Commandments: Etiquette for Communicating with People  

with Disabilities and Deaf People 97 

¶ Article: The Forensic Experiential Trauma Interview (FETI) 99 

¶ Handout: Communication After Trauma 109 

¶ Handout: Capacity, Consent and Undue Influence 110 

¶ Article: Animals in Court 116 

¶ Handout: Charging Wheel, Mark Wynn 120 



8 
 

¶ Handout: Sample Motion of Limine 121 

¶ Handout: What Happens at Court 123 

 

National, State and Local Community Resources  

¶ National, State and Local Resources for Victims of Family Violence 128 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 

 

 

 

 

 

 



9 
 

INTRODUCTION 
 

 
Needs Statement 
 
According to the Centers for Disease Control and Prevention one in five persons in the 
US identify as having a disability. For adults 60 and older the prevalence increases to 
one in four.1 Some people are born with disabilities, some acquire disabilities during 
their childhood years, and others experience disabilities related to accidents, disease, or 
aging. For many people, having a disability is a natural part of life. There are many 
different kinds of disabilities. Some disabilities are easy to see, and some disabilities are 
not visible. Some disabilities affect the body; some affect the ability to learn and reason; 
some affect emotions and thoughts. As people live longer, they also face more 
problems with chronic illness and disabilities. It is a fact that people with disabilities and 
experience domestic and sexual violence more often than people without disabilities. It 
is also known that victims with disabilities rarely access victim services and most of the 
time, their offenders are not held accountable in the criminal justice system.  
 
Similarly, statistics gathered by the National 
Center on Elder Abuse, show that each year 
between 1 and 2 million Americans aged 65 
and older have been injured, exploited, or 
otherwise mistreated by someone on whom 
they depended for care or protection. One in 
four older adults live alone and are among the 
most at risk and impoverished groups in 
Illinois. According to the National Association 
of States United for Elder Abuse and 
Disability, it is estimated that for each case of 
elder abuse, neglect, exploitation, between 
five and 14 more go unreported.  
 
People with disabilities and older adults want a compassionate response to their 
experience, just like other victims. People with disabilities and older adults who 
experience sexual and/or domestic violence, abuse neglect or exploitation, deserve 
justice as much as other victims. Sometimes incorrect assumptions and attitudes are a 
barrier to equal justice and sometimes lack of information and skills is the barrier. When 

                                        
1 Centers for Disease Control and Prevention https://www.cdc.gov/media/releases/2015/p0730 -US-

disability.html  

ñMy lawyer (Stateôs Attorney) believed me and helped me in court. He helped 
me when I got nervous. The guy that hurt me got sent away.ò  

- Survivor Testimonial 

 

ñIn my continuing work with the 
senior population I have become 
keenly aware of just how often 

these citizens become victims to 
crime. The majority of these 

crimes go unreported to 
authorities, allowing the 

perpetrators to remain free in the 
community to continue taking 
advantage of others.ò  
- Senior Case Manager 

https://www.cdc.gov/media/releases/2015/p0730-US-disability.html
https://www.cdc.gov/media/releases/2015/p0730-US-disability.html
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these barriers are addressed, people with disabilities and 
older adults can have equal access to the criminal justice 
system and offenders can be held accountable.  
Some people with disabilities or older adults will need 
accommodations to participate fully in the criminal justice 
system. An accommodation can be as simple as using plain 
language or giving someone extra time to answer a question. 
Accommodations are individualized for the specific person 
and allow the person to access a facility, service, or activity 
that is available to others in the general public. There are 
community resources which can assist first responders, investigators and prosecutors in 
obtaining needed accommodations.  

 
Abuse, neglect, and exploitation are serious issues that demand an effective and swift 
criminal justice response. Due to the personal relationships between victims and 
offenders, the support needs of the victims, many of these cases may raise special 
problems in the prosecution process. Handling of these cases requires high levels of 
expertise, experience, and sensitivity on the part of the prosecutorôs office to best 
achieve the interests of justice. The primary goal is to treat these complaints of abuse 
neglect and exploitation as criminal acts. Successful intervention by the criminal justice 
system, with or without the victimôs participation, is the best way to stop the abuse 
neglect and exploitation, hold offenders accountable, protect victims and deter others.  

Many victims endure acts of abuse, neglect or exploitation in order to stay in their own 
homes, avoid nursing homes, group home placement or other forms of 
institutionalization. Abuse neglect and exploitation, closely parallels domestic violence 
cases i.e. abuse, neglect, exploitation occurs followed by arrest; filing of charges; 
reconciliation; dropping of charges; followed by further acts of abuse neglect or 
exploitation, which begins the cycle all over again. An empathetic, proactive criminal 
justice response can interrupt this cycle and protect victims from further acts of abuse 
neglect or exploitation by using the resources of the criminal justice system to monitor 
and control the behavior of offenders.  

 

 

 

 

 

 

ñPlease explain things in plain language, I did not understand what the word 
ócontinuanceô meant.ò ï Woman with a disability in Illinois 

References and 

Resources 

See the National, 
State and Local 

Resources section on 
page 128 for 

available resources. 
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Purpose of Protocol 

The purpose of this protocol is to effectively guide prosecutors in responding to people 
with disabilities and older adults who experience sexual assault, domestic violence, 
abuse, neglect or exploitation through model guidelines, pretrial examples, and legal 
considerations. Implementation of the protocol will allow for successful partnering with 
law enforcement, advocates, and others in the criminal justice system in the response to 
victims who are people with disabilities or older adults and ensure that the response 
follows legal mandates as well as current best practices. Prosecutor response is 
critical to assuring that victims with disabilities and those who are older have equal 
access to the criminal justice system in a compassionate, proactive, individualized 
manner. Use of this protocol will promote a more coordinated community response with 
law enforcement by bringing together health care, social service and adult protective 
services in serving people with disabilities and older adults who are victims of sexual 
assault, domestic violence, abuse, neglect and financial exploitation.  

This protocol is not the final word on working with people with disabilities and older 
adults. in fact, quite the opposite. This protocol is meant to serve as a starting point; 
information to guide you as you incorporate the language, ideas and knowledge into 
everyday conversation. This protocol is meant to be used and adapted by prosecutors, 
using local resources to respond to the needs of people with disabilities and older 
adults.  These cases may be tough, but they are winnable. See ñHow Prosecutors 
Changed the Odds to Start Winning Some of the Toughest Rape Casesò on page 76. 
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Language and Messaging 

How we choose to use our words matters. The way we describe something influences 
our perceptions of it. We internalize the messages that we receive, and it 
subconsciously influences how we communicate and interact with others. Word 
selection throughout the protocol is designed to create messages that underscore the 
value of individuals who experience violence and to clearly communicate that violence 
in any form (emotional, physical, sexual, financial) is a serious matter (and often 
criminal) with long lasting impact.  

¶ Domestic violence and domestic abuse are terms that are often used 
interchangeably. Leaving behind the complex legal definitions, it may be helpful 
to view domestic violence as a term that covers all family and caretaker related 
abuses. It is often considered a óblanket definitionô that includes acts of violence 
in addition to other types of abuse that take place within a family, caretaking or 
close relationship setting. Wherever possible, the word violence is used in the 
protocol to emphasize the impact and intentionality of a perpetratorôs actions. 
Some professionals prefer to avoid the term abuse as it may be interpreted as a 
lesser or watered-down choice of behavior. 
  

¶ The criminal justice system refers to a person who has experienced violence 
as a ñvictimò. Many groups that work to advocate for people who have 
experienced violence prefer the term survivor. Some people identify as a victim, 
while others prefer the term survivor. The best way to be respectful is to ask for 
their preference. 
 

¶ People First Language is used to denote that the person is more important than 
the diagnosis or label. For example, ña person who uses a wheelchairò or ña 
woman with cerebral palsyò is preferred over ña wheelchair userò or ñthe cerebral 
palsied woman.ò Wherever possible in this protocol, the term ñolder adultò is 
used. Older adult mirrors the term ñyounger adultò and both terms refer to the 
lifespan of a person rather than being considered a label. 
 

¶ Rape, sexual assault, sexual abuse and sexual violence are terms that are 
often used interchangeably. Often, the use of these terms depends on whether a 
particular criminal act is described, or speaking generally about the issue. When 
referring to a particular criminal act, using the specific legal description that best 
fits is preferred. When speaking about these crimes generally, this protocol uses 
ñsexual violenceò as an all-encompassing, non-legal term that refers to crimes 
like sexual assault, rape, and sexual abuse. 
 

¶ Perpetrator and abuser are terms that are often used interchangeably. An 
abuser must have a victim on which to perpetrate. An abuser is predatorial, just 
like a sexual predator, murderer, and other predatorial individuals. They 
intentionally plot and plan their abuses up to and including how they are going to 
end an event of abuse/perpetration.  
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Definitions 

 
Disability 
A good starting point for addressing the response 
to violence against people with disabilities and 
older adults, is to examine definitions related to 
this issue. The World Health Organization defines 
disabilities this way: ñDisabilities are an umbrella 
term, covering impairments, activity limitations, and 
participation restrictions. Impairment is a problem 
in body function or structure; an activity limitation is 
a difficulty encountered by an individual in 
executing a task or action; while a participation 
restriction is a problem experienced by an 
individual in involvement in life situations. Thus, disability is a complex phenomenon, 
reflecting an interaction between features of a personôs body and features of the society 
in which he or she lives.ò According to this definition, the environment is a key feature 
and of critical importance.  
 
The American Disabilities act (ADA) covers over 900 different disabilities and defines a 
person with a disability as: 
 
Any person with a physical or mental impairment that substantially limits one or more of 
an individualôs major life activities, including people with a record of impairment or who 
are regarded as having an impairment. 

 

Disabilities covered by the ADA include, but are not limited to:  

1. Developmental disabilities (including intellectual disabilities, autism, cerebral 
palsy, epilepsy) 
 

2. Traumatic brain injury 
 

3. Severe physical disabilities (spinal cord injury, polio, spina bifida, etc.) 
 

4. Psychiatric disabilities 
 

5. Degenerative Brain Disorders 
 

6. Deaf or hard of hearing 
 

7. Blind or low vision 

 
 
 
 

Some people are born with a 
disability while others acquire 
disabilities in later life. The life 
experiences of someone with a 

life-long disability may vary 
greatly from an individual who 

gets a disability as an older 
adult. People with disabilities 

are a diverse group. 
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Older Adults 
The Center for Disease Control and the US Census Bureau define an older adult/elderly 
person as someone aged 65 and older.  
 
In Illinois, the definition of an older adult is anyone age 60 and older. Although older 
adult is the preferred term for someone aged 60 and older in Illinois, statutory definitions 
use the term elderly person.  
 
The following definitions are taken from Illinois Criminal Code of 2012 
(720 ILCS 5/)  
 
Caregiver  
Caregiver means a person who has a duty to provide for a person with a disability or an 
older adult, including, but not limited to, food and nutrition, shelter, hygiene, prescribed 
medication and medical care and treatment.  
 
Confinement 
Confinement means restraining or isolating, without legal authority, an individual for 
other than medical reasons, as ordered by a physician. 
 
Consent 
In Illinois ñConsentò means a freely given agreement to the 
act of sexual penetration or sexual conduct in question. 
Lack of verbal or physical resistance or submission by the 
victim resulting from the use of force or threat of force by 
the accused shall not constitute consent. The manner of 
dress of the victim at the time of the offense shall not 
constitute consent. A person who initially consents to 
sexual penetration or sexual conduct is not deemed to have 
consented to any sexual penetration or sexual conduct that 
occurs after he or she withdraws consent during the course 
of that sexual penetration or sexual conduct. 720 ILCS 
5/11-1.70. 
 
Domestic Violence 
Attempting to cause or causing abuse of a family or household member or high-risk 
adult with disabilities, or attempting to cause or causing neglect or exploitation of a high-
risk adult with disabilities which threatens the adultôs health and safety, as defined in 
Section 103 of the Illinois Domestic Violence Act (IDVA) of 1986, as amended. (750 
ILCS 60/103) (from Ch. 40, par. 2311-3)  
 
Elderly person (Older Adult) 
A person, 60 years of age or older.  
 
 
 

References and 

Resources 

See the handout from 
End Violence Against 
Women International 

Evaluating Capacity to 

Consent to Sexual 

Acts  

on page 83. 
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Emotional Abuse 
Emotional abuse means verbal assaults, threats of maltreatment, harassment, or 
intimidation intended to compel the person to engage in conduct from which she or he 
wishes and has a right to abstain, or to refrain from conduct in which the person wishes 
and has a right to engage.  
 
Family or household members  
Family or household members means spouses, former spouses, parents, children, 
stepchildren, and other persons related by blood or by present or prior marriage; 
persons who share or formerly shared a common dwelling; persons who have or 
allegedly have a child in common; persons who share or allegedly share a blood 
relationship through a child; persons who have or have had a dating or engagement 
relationship; and, persons with disabilities and their personal assistants. For purposes of 
this paragraph, neither a casual acquaintanceship nor ordinary fraternization between 
two individuals in business or social contexts shall be deemed to constitute a dating 
relationship.  
 
Financial Exploitation 
Financial Exploitation means the misuse or withholding of a person with a disabilityôs or 
older adultôs resources by another, to the disadvantage of the person and/or the profit or 
advantage of someone else. 
 
Financial Fraud/Scams/Cons 
Financial Fraud/scams/cons means the intentional deception of a person with a 
disability or older adult for the profit or advantage of someone else. 
 
Interference with Personal Liberty 
Interference with personal liberty means committing or threatening physical abuse, 
harassment, intimidation, or willful deprivation of the person with a disability or older 
person to compel him/her to engage in conduct from which he/she has a right to abstain 
or to refrain from conduct in which he/she has a right to engage. 
 
Intimidation of a Dependent 
Intimidation of a dependent means subjecting a dependent person with a disability or 
older person to participation in, or the witnessing of physical force against another or 
physical confinement or restraint of another which constitutes physical abuse regardless 
of whether the abused person is a family member or household member. 
 
Passive Neglect 
Passive neglect means another individualôs failure to provide a person with or willful 
withholding from an eligible adult the necessities of life including, but not limited to, food, 
clothing, shelter, or medical care. Nothing in this directive shall be construed to mean 
that a person is a victim of neglect because of health care services provided or not 
provided by licensed health care professionals. 
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Perpetrator (Abuser) 
Someone who has committed a crime or a violent or harmful act.  
 
Physical Abuse  
Physical abuse means causing the infliction of physical pain or injury, reckless use of 
physical force, confinement, or restraint, repeated and unnecessary sleep deprivation 
and/or reckless conduct which creates an immediate risk of physical harm.  
 
Sexual Abuse 
Sexual Abuse means touching, fondling, sexual threats, sexually inappropriate remarks, 
or any other sexual activity with a person when the person is unable to understand, 
unwilling to consent, or is threatened or physically forced to engage in sexual behavior. 
 
Vulnerable Adult 
Vulnerable adult means a person eighteen (18) years of age or older who is unable to 
protect himself from abuse, neglect or exploitation due to physical or mental impairment 
which affects the person's judgment or behavior to the extent that he lacks sufficient 
understanding or capacity to make or communicate or implement decisions regarding 
his person, funds, property or resources. 
 
Willful Deprivation 
Willful deprivation means willfully denying a person medication, medical care, shelter, 
food, a therapeutic device, or other physical assistance, and thereby exposing that 
person to the risk of physical, mental, or emotional harm ï except when the person has 
expressed an intent to forego such care. 
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MODEL RESPONSE PROCEDURES 

Understanding Dynamics 

Persons with disabilities and older adults are particularly at risk of abuse and 
victimization due to their physical, intellectual, and emotional challenges and, in some 
cases, their dependence on others for basic needs. They may experience abuse from 
intimate partners, family members, caregivers or other trusted individuals. Note that the 
type of relationship and the age and/or disability presents expanded options for 
charging and prosecution. Reference the Charging Crimes section on page 38 for 
specific charging options.  

When we think about domestic violence, sexual assault, abuse, neglect and 
exploitation, we need to be mindful of the power dynamics between the perpetrator and 
the victim. In cases of violence against people with disabilities or older adults, this 
relationship dynamic may be even more impactful as the perpetrator often uses the 
individuals age and/or disability to exercise power and control over the victim. For 
example, a perpetrator may over or under medicate the victim or destroy or withhold 
adaptive equipment (hearing aids, walkers, canes, etc.) to promote compliance and 
keep the person dependent upon them. For a more comprehensive list of tactics and 
power dynamics see pages 87 & 90.  

The defendants who perpetrate crimes 
against people with disabilities or older 
adults do so in large part because of the 
victimôs age or disability; therefore, 
consider if the act or actions meet the 
criteria for a hate crime. Remember the 
tactics are intentional, strategic, methodical 
and goal-oriented. A defendant may have 
been grooming the victim over a period of 
time and playing upon the personôs trust, 
loyalty and dependence to remain under 
the radar of law enforcement and the 
criminal justice system. Learn more about 
grooming behaviors on page 91. It is not 
uncommon for perpetrators to attribute 
indicators of abuse, neglect and 
exploitation to the victimôs age or disability, 
i.e. victim bruises easily due to medication 
or health condition, forgets things because 

References & Resources 

Disability & Hate Crimes Laws 

ñFederally, disability is recognized under 
the Matthew Shepard and James Byrd, 
Jr. Hate Crimes Prevention Act, which 

also allows voluntary data collection via 
state and local level reporting to the 

FBIôs National Crime Information Center, 
although disability hate crimes ð and 
many others ð are probably severely 

underreported.ò 

https://autistichoya.net/resources/disabili
ty-hate-crimes-laws/  

In the case of people with disabilities 97% of the time, offenders are known and 
trusted by the individual or their family or professionals who serve them. In the 
case of older adults, the National Council on Aging states that 60% of the time 
offenders are family members with two thirds of those family members being 

spouses or adult children. 
 

https://autistichoya.net/resources/disability-hate-crimes-laws/
https://autistichoya.net/resources/disability-hate-crimes-laws/
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of their cognitive disability or dementia or ñmakes up 
thingsò as a result of their mental illness. Defendants 
will use their repertoire of tactics to convince others 
(including prosecutors), that they are just caring for 
the person with a disability or older adult and they are 
the true victim. See Defendant Tactics, page 92.  

The more dependent the victim is on the defendant, 
the more difficult it is for them to participate in the 
judicial process. Victims with disabilities and older adults may fear loss of their 
independence, if the perpetrator is taken away. By the time a prosecutor meets with the 
victim, they may have already experienced negative consequences, such as, running 
out of medication or food, missed medical appointments and unpaid bills. The fear of 
institutionalization is a powerful deterrent to participation in the legal process.  See 
Barriers for Older Adults and People with Disabilities handout on page 93 for additional 
information. 

It is not uncommon for people with disabilities to be accustomed to always do 
what they are told and not make their own decisions or assert their own wishes or 
opinions. Compliant behavior may be repeatedly reinforced and rewarded and becomes 
an expectation. Of course, this culture of compliance is one of the reasons they 
experience domestic and sexual violence at a greater rate than others. Older adults 
may also defer to people in authority, such as, doctors and lawyers, believing that they 
have more knowledge or education. Older adults and victims with disabilities may ask 
prosecutors, ñWhat do you think I should do? If not directly asked, they may look for 
indicators of what you think is best through non-verbal cues. In short, the victim may 
make a decision based upon what they think you want them to do. 

 
All fore-mentioned dynamics impact the experience of the person with a disability or 
older adult and their interactions with prosecutors.  

 

Getting away from abuse 
is often harder for people 
with disabilities and older 
adults because access to 
help and support may be 
controlled by the abuser.  

- Advocate 

Promote Survivor-Driven Decision-Making 

¶ Check for understanding 
 

o Ask the victim to say what they understand (more than a head nod or 
yes is needed) 
 

¶ Assess whether someone else is influencing their decisions (abuser, family, 
friends and you) 
 

o Ask the victim to talk about how they came up with their decision, i.e. 
explore pros and cons, who they talked to about choices 
 

¶ Provide enough time for decision-making during and after the meeting 
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Other Considerations 
 

As stated previously, prosecutor response is critical to assuring that victims with 
disabilities or older adults have equal access to the criminal justice system in a 
compassionate, proactive, individualized manner. To be successful, prosecutors must 
be aware of factors which may create barriers or influence working with survivors with 
disabilities. Consider the following factors: 
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Policy Statement 

Stateôs Attorneys Offices shall treat violent crimes against people with disabilities and 
older adults as a high priority and respond both professionally and compassionately to 
victims with disabilities. In addition, prosecution offices shall ensure that:  
 

A. Reports of abuse, neglect, financial exploitation, domestic violence and sexual 
assault of people with disabilities and older adults be fully investigated regardless 
of the type of disability the victim has or may have and regardless of the 
relationship between the victim and the suspect(s). 
 

B. Prosecutors shall treat all persons with disabilities and older adults with dignity 
and respect including the personôs right to self-determination. Self-determination 
is a personôs right to tell their own account and say what they need to say without 
influence by another person who may want to speak for them. 
 

C. Immediate, effective assistance and protection to victims who are older adults or 
have a disability be provided and appropriate action against offenders is taken. 
Further, the implementation of these solutions should not result in increased risk 
to the victim and should not exacerbate the situation, regardless of where the 
victim resides. 
 

D. Prosecutors shall seek to determine needed accommodations/resources for 
victims with disabilities or those that are older adults to ensure the victim has 
equal access to the criminal justice system. 

 
E. Prosecutors participate in coordinated efforts with other appropriate agencies, 

including criminal justice, victim services, disability or senior service 
organizations, and abuse/neglect investigative entities in an effort to improve 
their response to victims with disabilities and older adults. 
 

F. In situations when the victim is unavailable to testify in court, pursue an 
evidence-based prosecution. 
 

G. If the initial investigation lacks enough collective evidence to file charges, initiate 
further investigation; i.e., re-interviews and collection of corroborative evidence. 

 
 
 
 

Tips & Tools 

Most if not all accommodations or supports provided to people with 
disabilities or older adults actually benefit all victims. 
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H. Pursue a vertical prosecution when possible (i.e., same prosecutor working with 
the victim throughout the process). This allows the prosecutor to develop a 
relationship with the victim which increases comfort, as well as understanding of 
communication and needed accommodations. 
 

I. Determine if the facts support an 
aggravated or enhanced charge 
because of the personôs age or disability. 

 
J. Consider if the facts support filing 

charges of a hate crime (720 IL CS 5/12-
7.1; 730 IL CS 5/4-5-3.2; 20 IL CS 
2605/55a (31)). 
 

K. Prosecutors are trained to work with 
people with disabilities and older adults. 

 
 

  

Look Deeper 

Was disability or age used to 
facilitate the offense? Is the 

offender in a position of authority? 
Does the perpetrator suspect that 
the victim may be unable to give 
consent or understand the nature 
of the crime? Do the facts capture 
premeditation/grooming behavior 

by the perpetrator, coercion, 
threats and/or force? Is the victim 

capable of resistance? 
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Policy Components 
 
In order to achieve an effective response to older adult violent crime victims or victims 
with disabilities, prosecutors will use the model response procedures and promote the 
following goals and responsibilities: 
 
Interagency Cooperation 
Interagency cooperation is a goal that requires a team approach. Coordination of effort 
from law enforcement, prosecutors, investigative entities, Adult Protective Services, 
Department of Human Services, Office of Inspector General, Illinois Department of 
Public Health, disability organizations, banks, medical personnel, judicial entities, and 
victim advocacy groups is necessary for a thorough response to a person with a 
disability or an older adult who experiences a violent crime. Where appropriate, 
interagency efforts are solidified through a written agreement, such as, a Memorandum 
of Understanding (MOU). The MOU will address cross-agency investigation, referral 
process, cross-training and any other system agreements which enhance perpetrator 
accountability and victim empowerment and safety.  
 
Training 
In order to successfully respond to victims of sexual assault, domestic violence, abuse, 
neglect or exploitation who are persons with disabilities or are older adults, training is 
needed to assure that criminal justice personnel have the knowledge, skills, and tools 
needed. Training will include:  
 

¶ laws impacting the response to victims with disabilities and older adults 
 

¶ myths and facts about people with disabilities and older adults 
 

¶ attitudes about people with disabilities and older adults 
 

¶ language and sensitivity  
 

¶ the Americans with Disabilities Act  
 

¶ indicators of violence in the lives of people with disabilities and older adults 
 

¶ offender characteristics  
 

¶ risk factors  
 

¶ interviewing techniques; i.e., victim interviewing vs. offender interviewing  
 

¶ investigative strategies including trauma informed investigation 
 

¶ evidence collection  
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¶ joint investigation procedures with state investigative entities (i.e., Adult 
Protective Services, Department of Human Services ï Office of Inspector 
General and Illinois Department of Public Health) 
 

¶ impact of trauma 
 

Like any profession, continuing education is critical for the development of expertise. 
Prosecutors will participate in ongoing education opportunities. 
 
Victim Advocacy 

 
There are a number of reasons that prosecutors would want to include victim's 
advocates in the prosecution process when working with victims who have disabilities 
and/or are older adults. Victim advocates may include individuals from non-profit, non-
governmental victim services organizations, governmental victim assistants, legal 
advocates and representatives from community-based organizations. A victim's 
advocate can assist at a pace that is most appropriate for the victim and assist with 
rephrasing or reframing questions so that the person is better able to understand. A 
victim advocate can assist with crime victim's compensation, fulfilling crime victim's 
rights requirements, understanding the criminal justice process, as well as meeting 
various needs that may arise within the criminal justice process. 
 
Communicating with the Victim 
 
Communicating with the victim is a critical component of the criminal justice process. 
Meeting the victim should occur as early in the process as possible. It is important for 
the prosecutor to establish rapport with the victim and allow the victim to tell their story 
of what happened to them. The first meeting is also a time to discuss any 
accommodations that the victim may need to fully participate in the criminal justice 
process. The victim should be notified each step along the way so that they know what 
is happening, (e.g., charges filed, pre-trial, trial, sentencing). The prosecutor should also 
make sure the victim is aware of their rights under the Victimôs Compensation Act. 
These rights shall be given in language that is easy for the victim to understand. See 
Interviewing Tips on pages 94 for more guidance on interacting with older adults and 
people with disabilities. 
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Response Procedures 
 
In order to have a successful interview, the prosecutor must establish rapport and 
respectful communication with the victim. A key element of this is approaching the 
individual within the framework of presumed competence. Presumed competence 
means the prosecutor presumes the victim is able to participate in an interview and the 
criminal justice process. The prosecutor will want to gather some initial information 
before interviewing the person:  

1. Determine if the victim has any kind of disability and/or receives any sort of 
support services.   
 

a. Did the person attend special education 
classes in school?  
 

b. Does the person participate in services with a 
disability organization?  
 

c. If the victim is an older adult, does the older 
adult receive in-home services or nursing 
services? 
 

2. Find out how age or disability may affect the interview 
process; each person is unique so further information 
will be gathered when you meet the person. 
 

3. Determine if the victim uses any adaptive equipment, 
such as a hearing aid, crutches, communication 
device (which may be an IPAD) or a wheelchair? 
 

4. Determine if the victim has any attention difficulties. 
 

5. Determine how the victim best communicates their wants and needs.  
 

6. Determine what makes it easiest for the victim to understand what others 
communicate. 
 

7. Assure the setting for the interview is accessible to the victim. 
 

8. When possible, arrange for a victim advocate to be present to support the victim 
outside of the interviewing space to protect confidentiality. 

While reviewing information from the report may assist in preparing or making 
arrangements for the investigative interview, asking the victim with a disability or older 
adult victim about how you can best work together is essential. The person is the expert 
on their situation. See page 97 for more guidance on interacting with people with 
disabilities and deaf people. 

Tips & Tools 

ñInstead of assuming that the 
victim will not make a viable 

witness, ask yourself, what do 
I need that I donôt have?ò This 

kind of thinking provides 
concrete direction for 

dialogue with the victim and 
evidence collection.ò The best 

approach is to believe that 
with the right supports, 

victims with disabilities and 
older adults can successfully 

participate in the criminal 
justice process. 

https://www.disabilityisnatural
.com/presume-comp-1.html 

https://www.disabilityisnatural.com/presume-comp-1.html
https://www.disabilityisnatural.com/presume-comp-1.html
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Prosecutor Responsibilities 

 
The Prosecutor shall: 
 

1. Assure necessary accommodations needed by 
the individual to participate in the legal process 
(preliminary interviews through court 
proceedings). 
 

2. Ensure the ongoing safety of the victim; if 
assistance is needed, notify the appropriate 
medical, law enforcement, or social service 
personnel.  
 

3. Create a safe and non-judgmental environment that encourages honesty and 
sharing. Allow the victim to share what happened to them before asking for a lot 
of details.  
 

4. Comprehensively explain to victims and witnesses their rights under the Rights of 
Crime Victims and Witnesses Act and the Crime Victims Compensation Act. It is 
helpful to have copies of a Victimsô Rights Card in large print and braille for 
victims who have low vision or blindness or with pictures for those who may not 
read. 
 

5. Comprehensively explain to victims the legal process including remedies, court 
process and potential timeframes. Often, a victimôs only knowledge of court 
processes is from what they see on television. Explain that television is not an 
accurate account of what really happens in court. Be upfront about court 
proceedings, possible outcomes and timeframes. 
 

6. Reduce the number of people that have contact with the victim. It may take a 
while to establish trust and open communication. Follow the victimôs lead. Some 
people do not like having to tell their story multiple times to multiple people, other 
victims may experience a healing effect from having an opportunity to share their 
trauma.  
 

7. Respect and protect the confidentiality of the victim regarding the notification and 
participation of others throughout the investigation. 
 

8. It is recommended that prosecutors utilize the Communication Guide offered by 
the Illinois Coalition Against Sexual Assault, Illinois Imagines project to aid in 
communication with people who would benefit from using pictures in 
communication.  
 

9. Screen for and charge any co-occurring crimes. The initial report may indicate 
financial exploitation, but there may also be physical or sexual abuse. Ask 

Tips & Tools 

The Who, What, Where, 
When communication 

picture guide developed 
for response to sexual 
assault and domestic 

violence is available at:  

http://www.icasa.org/index
.aspx?PageID=1045 

 

http://www.icasa.org/index.aspx?PageID=1045
http://www.icasa.org/index.aspx?PageID=1045
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specific questions as victims with disabilities and older adults are more likely to 
understand and respond to direct inquiries. 
 

10. Be mindful of the potential for witness intimidation. Cases involving abuse by 
intimate partners and other family and household members based upon power 
and control dynamics are likely to involve intimidation and emotional 
manipulation both before and after the crime. Intimidation is a significant factor in 
the failure of victims to report the crimes, their reluctance to participate in the 
criminal justice process, and recantation.2  

 

 

 

 

 

 

 

 

                                        
2 AEquitas. (2017). Adapted from The prosecutor's resource: Elder abuse. Washington, DC: Author. 

Retrieved from www.aequitasresource.org/Prosecutors-Resource-on-Elder-Abuse.pdf  
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http://www.aequitasresource.org/Field_Guide_to_Witness_Intimidation_3.19.18.pdf
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Trauma Informed Response 
 

 
According to Substance Abuse Mental Health Services Administration, (SAMHSA.gov) 
trauma results from an event, series of events or set of circumstances that is 
experienced by an individual as physically or emotionally harmful or threatening and 
that has lasting adverse effects on the individuals functioning and physical, social, 
emotional, or spiritual wellbeing. When a person with a disability or older adult 
experiences a violent or abusive act, trauma may occur. Trauma is very personal and 
everyone who experiences the same situation may have a different response. Trauma 
not only affects the personôs observable response but can also overload the brainôs 
stress response. Additionally, individuals may have experienced other trauma which 
impacts their response to the current victimization and influences your interaction with 
them. 

In order for prosecutors to establish rapport with victims, it is important to be trauma 
responsive. Russell Strand is an expert in this area and his article ñThe Forensic 
Experiential Trauma Interview is included in the protocol starting on page 99.  Some of 
his suggestions include: focusing on the persons experiences rather than a sequential 

Be Aware of the Signs of Trauma 

Prosecutors working with survivors of violence should be aware of signs of trauma 
such as: 
 
Á The victim does not talk about their experience(s) in a linear manner. They 

may go off on tangents or their speech may not seem coherent. 
 

Á What would seem to be highly emotional facets of their experience are 
expressed with little emotion both in terms of facial expression and body 
language, and in terms of the tone of their voice (sometimes referred to as 
ñflat affectò). They may be intellectually present but emotionally detached. 
 

Á The victim develops a deep, blank stare or an absent look during meetings; 
this could be a sign that they are dissociating. 
 

Á The victim is unable to remember key details of the abuse. 
 

If you notice any of the above signs, you will want to take steps to avoid triggering 
feelings that are disruptive as you work together on their case. While a prosecutor 
cannot ensure that an individual remains present and does not dissociate or 
otherwise disengage, there are steps you can take to remove as many barriers as 
possible to help victims be psychologically present for their own advocacy. 
 
Adapted from: A Handbook for Attorneyôs 
http://www.nationalcenterdvtraumamh.org/wp-
content/uploads/2012/01/AttorneyHandbookMay282012.pdf  

http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2012/01/AttorneyHandbookMay282012.pdf
http://www.nationalcenterdvtraumamh.org/wp-content/uploads/2012/01/AttorneyHandbookMay282012.pdf
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reporting of events; referencing senses during the interview i.e. what did you hear, see, 
smell, taste, feel and understanding the biochemistry and brain response to trauma. 

In general, when victims feel understood, listened to and empowered, investigators tend 
to get better and more accurate reports of what happened. See page 109 to learn more 
about communication after trauma. 
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Initial Considerations 
 
General Considerations 
  
Prosecutors are ethically responsible, in addition to all requirements of attorneys 
practicing in Illinois, for ñdoing justiceò. Therefore, it is important at the outset to 
thoroughly examine the additional components necessary to charge, prepare and 
prosecute sexual assault, domestic violence and abuse, neglect or exploitation cases 
involving victims with disabilities or older adults. Clearly, if the victim is a person with a 
disability the nature of the disability can pose significant challenges that must be 
addressed, but none of these presents an insurmountable difficulty. However, in order 
to ñdo justiceò, the prosecutor should always consider the potential harm to the victim 
that any charging or prosecution decision may have. 
 
A successful prosecutor must understand the 
extent and nature of the victimôs disability. Doing 
so will enable you to more accurately assess the 
strengths and weaknesses of your case, file any 
appropriate pre-trial motions, and secure any 
necessary accommodations for court proceedings. 
To this end, it is advisable to meet with the victim 
as early as possible in the process, preferably with 
the presence of a victim advocate.  

An early meeting with the victim allows you to base 
your decisions regarding the prosecution on your 
actual knowledge of the victimôs desires and capabilities, instead of merely on 
assumptions. It will also serve to reduce the victimôs anxiety about his or her 
participation in the prosecution. Remember that many of the offenders who commit 
violent crimes select victims with disabilities or older adults because such victims are 
perceived to be less likely to tell or be believed, so offenders think they can get away 
with their crimes. However, if you as a prosecutor are sufficiently well-informed 
regarding the needs of the victim, many of the obstacles to successful prosecution can 
be overcome through the effective use of preparation, courtroom and other 
accommodations, and pre-trial motions. 

Best Practice 
 

Some people who have 
experienced trauma need to 
know what to expect when 

proceeding with a totally new 
experience. It helps reduce 
anxiety and it builds trust. It 
is a very important step in 

preparing a survivor for court. 
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When working with victims with disabilities and older adults it is helpful to consider some 
core issues:  
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Was the victim capable of giving consent? How is this determination made? 

In Illinois ñConsentò means a freely given agreement to the act of sexual penetration or 
sexual conduct in question. Lack of verbal or physical resistance or submission by the 
victim resulting from the use of force or threat of force by the accused shall not 
constitute consent. The manner of dress of the victim at the time of the offense shall not 
constitute consent. A person who initially consents to sexual penetration or sexual 
conduct is not deemed to have consented to any sexual penetration or sexual conduct 
that occurs after he or she withdraws consent during the course of that sexual 
penetration or sexual conduct. 720 ILCS 5/11-1.70. 

Illinois uses two tests to determine consent the ñMorality Testò necessitates that a 
person have a moral understanding of sexual activity in addition to understanding its 
nature and consequences for consent to be valid. Additionally, Illinois uses a test called 
ñTotality of circumstancesò: This test requires the fact finder to examine all of the 
relevant circumstances to determine whether the victim was capable of consenting to 
the sexual acts in question. 

In Illinois, a person commits a sex crime if that person knows that the victim is unable to 
understand the nature of the act or is unable to give knowing consent. 720 ILCS 5/11-
1.20; 720 ILCS 5/11-1.50. A person commits aggravated criminal sexual abuse if a 
person commits an act of sexual conduct with a victim who is a person with a severe or 
profound intellectual disability. 720 ILCS 5/11-1.60. Additionally, a person commits a 
sex crime if the victim is a ñvulnerable adult.ò See ñCapacity, Consent and Undue 
Influenceò starting on page 110. 

What if a person has a guardian or Power of Attorney, can they give consent? 

Most adults with disabilities do not have legal guardians. They may receive support from 
a caregiver(s) with shelter, education, medical care, employment and food, but a court 
may not have appointed legal guardianship. Even in cases where some level of 
guardianship is granted by the court, the person retains rights. Similarly, most older 
adults do not have others acting as Power of Attorney and can and do make choices for 
themselves. 

Well-meaning family members and/or guardians may try to influence the court process. 
They may try to speak on behalf of the victim and indicate that their loved one does not 
understand. They may believe that it is up to them to decide for the victim. It is important 
that prosecutorôs take the time needed to discern the wishes of the victim and proceed 
based upon the ñvoiceò of the victim. 

Is there anything I should know to help us work better together? 

Knowing someoneôs diagnosis, may be helpful in determining whether enhanced 
penalties are appropriate, but a diagnosis does not tell you very much about a person. 
Getting to know the victim as an individual will promote rapport and most likely provide 
valuable information for preparing a case and working together throughout the court 
process. Ask first about things that are not related to the crime or a disability.  
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ñTell me about yourselfò 

ñWhat are your favorite things to do?ò 

ñWho are the most important people in your life?ò  

ñDescribe a typical day. What do you do? Where do you go?ò 

ñWhat do you do when you get worried? Scared? Angry?ò  

The information gained from this type of conversation, sets the stage for learning about 
what the victim may need from you.  

In order to achieve a successful prosecution, it is important that you are aware of any 
special preparations or accommodations that will need to be made as soon as possible. 
Depending on the needs of the victim, the necessary accommodations may range from 
making sure the courtroom in which the victim will testify is wheelchair-accessible, to 
securing the assistance of an American Sign Language Interpreter, to filing a pre-trial 
motion permitting the victim to testify with the assistance of a comfort animal. See 
Animals in Court article on page 116 for more information. You will also want to keep in 
mind during this interview the possibility of filing other pre-trial motions that may assist 
or protect the victim, which will be discussed in detail in subsequent sections of this 
protocol. 

This initial interview is your best opportunity to find 
out exactly what you can do in order to facilitate the 
victimôs participation in the prosecution of the 
offender. Again, you and your victimôs advocate will 
want to familiarize yourselves with the services 
available in your community in order to ensure that 
the necessary accommodations can be made. 
Additionally, the Sheriffôs Office is an invaluable 
resource for making sure that witnesses, including 
the victim, are able to safely access the courts, and 
you should speak with your Sheriff or other representative of the Sheriffôs Office in 
advance of court proceedings if their assistance may be helpful to your victim. Finally, 
each judicial circuit in the State of Illinois has a Court Disability Coordinator (CDC). You 
can contact the Attorney Generalôs Office in Springfield at (217) 524-2660, or in Chicago 
at (312) 814-5684, for information on the CDC in your area. 

Best Practice 

When meeting with victims for 
interviews the assistant stateôs 
attorneys will meet the victim 
where ever the victim will be 
most comfortable, including 

their home. 
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Of course, each case is different. People with the same diagnosis, do not have the 
same life experiences nor do they need the same supports or accommodations. and the 
foregoing inquiries may not address every concern that you may want to address in 
your initial contact with the victim. This list is not meant to be comprehensive and is 
merely intended to serve as a guide and to illustrate that the purpose of the initial 
interview with the victim is to prepare both yourself and the victim for effective 
prosecution of the offender. 

 
Check in with the older adult or person with a disability to make sure that the 
accommodations are working. If the court process takes a long time, different supports 
may be needed as health may change over time.   

How has the offense impacted the victim? 

Of course, domestic violence, sexual assault, abuse neglect and exploitation are 
traumatic experiences which can both short and long-term impacts. In cases in which 
the victim has a disability and/or is an older adult, it is an unfortunate fact that the 
offense is often perpetrated by an individual who is, at least in part, responsible for the 
care of the victim. You should be able to obtain an order prohibiting the offender from 
having contact with the victim if the offender is released on bond. While this can 
address the victimôs fears of further abuse and/or retaliation for reporting the offense, 
the victim may still be left in a situation where he or she needs assistance with day-to-
day care and activities. You and your victimôs advocate should familiarize yourselves 
with disability services and community resources for older adults. 

What are the victimôs expectations about the criminal justice system? 

Just as you would in any other case, it is important to determine that the victim 
understands their rights. When working with victims with disabilities, it may be the case 
that, due to the nature of his or her disability, you may need to spend more time 
explaining rights to the victim. You should allow sufficient time in this initial interview to 
explain the nature of the criminal proceedings to the victim, with an emphasis on their 
role in the proceedings. You may benefit from the assistance of a family member or 
caregiver if the nature of the victimôs disability is such that they have difficulty 
understanding your explanation.  

This is also a good opportunity to find out what the wishes of your victim may be, or 
what they expect will happen to the offender as a result of the criminal prosecution. As 
you probably know, many non-attorneys have received a great deal of inaccurate 

Best Practice 

Making an assumption about accommodations, is not necessary when you 
are working with an expert. Asking the victim, ñIs there anything I should know 
about you to help us work better together?ò is one way to open up dialogue 

about needed supports. 
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information about how the criminal justice system works. It should be your goal at this 
initial interview to ensure that the victim emerges with a realistic understanding of what 
will be expected from them during the process, as well as what will happen to the 
offender. As with any other victim, a person with a disability or older adult is entitled to 
accurate information in this respect, and you should refrain from ñsugar-coatingò this 
information or promising the desired result. 

In what context did the violence take place? 
 
Understanding the context of the offense as viewed through the lens of the victim is 
crucial for success before either juries or judges, and should be developed during the 
investigation of a case and proven at trial.  
 
In domestic and sexual violence investigations, it is essential to establish/explore course 
of conduct which includes Pre-Assault behavior, Violent Incident and Post Assault 
behavior.  
 

¶ Documentation of pre-assault behavior might include the isolation of the victim, 
manipulation, threatening or grooming behavior or forced compliance.  
 

¶ Documentation surrounding the violent incident includes description of behaviors 
and/or statements which indicate no consent, i.e. victim cried, closed eyes, tightly 
held legs together, laid still throughout the assault; in other words, documentation 
describing how the victim said ñno.ò  
 

¶ Post-assault behavior includes indicators which may present immediately 
following the assault as well as those occurring days, weeks or months later. 
Reports from the victim, family members and friends demonstrating changes in 
the victimôs behavior, such as, canôt sleep, weight gain/loss, not attending work or 
school, putting locks on the door, afraid to answer telephone or door or moving is 
critical evidence that prosecutors can use in establishing lack of consent. Think 
about these changes in behavior, do they speak to consensual sex or a non-
abusive relationship?  
 

To help establish context, prosecutors should develop a list of experts in the field who 
can assist throughout the process. Educate yourself about services for people with 
disabilities and older adults. An expert witness might be useful when it comes to trial, 
especially when the context assessment is a critical part of the strategy. It is helpful to 
have a list of professionals who are possible expert witnesses for trial. The expert 
witness might be someone with a degree and many years of experience working with 
people with disabilities or older adults. In addition, Medical professionals, family and 
friends, facilities directors and program coordinators may also provide valuable 
information and will often be a part of the victimôs support structure. 
 
In all cases where crimes are perpetrated against a person with a disability or older 
adult, the prosecutor should approach the case from an evidence-based perspective. 
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Why would victims with disabilities or older adults be reluctant? 
 
Any crime of domestic or sexual violence has the possibility of a reluctant victim, and 
few if any other witnesses. The prosecutor must determine if the case is provable and 
must then attempt to optimize the possibilities of a successful prosecution. The fact that 
the victim has a disability may exacerbate the already difficult road that the victim must 
travel. An individual who has a disability or an older adult may have more risk factors in 
terms of being targeted for harm and may also depend on the abuser for caregiving 
purposes, monetary support, childcare, transportation, or other resources.  

 
The prosecutor needs to understand the relationship from the perspective of the victim 
and how this dynamic affects a victimôs ability and willingness to testify. To the victim, 
the prosecutor is someone in a suit in an office whom the victim meets a couple times at 
best. The prosecutor cannot do anything to harm the victim if the victim chooses not to 
testify. The abuser, however, certainly could do something to harm the victim should 
they choose to testify. The abuser is usually someone close to the victim, someone who 
has caused harm to the victim in the past, who could certainly do it again, who may be 
currently threatening harm or death to the victim or the victimôs family members, and 
who may perform other useful functions in the victimôs life. It is a completely different 
dynamic for a victim than someone who was perhaps the victim of a random break-in. 
 
The negative consequences to the victim for supporting the charging and prosecution is 
often times immediate, i.e. withdrawal of care, retaliation from the abuser, loss of 
independence; whereas, the benefits of participating in the court process are tentative 
and in the future.  
 
With this consideration, the prosecutor should attempt to make conditions as favorable 
as possible for the victim to come forward and tell what happened to them. Keeping the 
defendant from influencing the victimôs testimony is paramount. Making the victim as 
comfortable as possible with the court process is also important.  
 
To keep the defendant from influencing the victim, it is important that there be no 
contact orders, and that they are enforced. If necessary, the defendant should be kept 
in custody. Monitor jail calls to ensure he/she is not influencing the victim. Keep in touch 
with the victim. Meet with the victim to develop rapport and discuss safety planning with 
the victim. Link the victim with local agencies which could be supportive ï domestic 
violence shelter, etc. Seek out family members/friends of the victim who can help 
support the victim and understand that the violence is not acceptable. Provide an 
atmosphere so that the victim feels able to share with the prosecutor. If the victim has 

Look Deeper 

What you see may not just be an ñuncooperativeò or ñunwillingò victim. The abuserôs 
response is quick and certain; whereas, the wheels of justice may turn slowly. 

Victims may have to choose safety and independence over justice. 
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not given a written statement, consider if it would be helpful to obtain one. Perhaps the 
victimôs disability, exacerbated by the effects of trauma, made it difficult for them to give 
a statement at the time of the incident, but they might be able to give one later when not 
pressured.  

It is also important present a positive impression on the victim. The prosecutor may 
have future contact with this victim, whether this prosecution is successful or not. 
Sometimes it takes several attempts at prosecution before an abuser is held 
accountable. If a victim has a terrible experience with the judicial system/prosecutorôs 
office, will they be likely to be cooperative the next time? 
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Charging Crimes 

Note: There are various domestic-related sentencing enhancements for offenses when the 

victim has a disability and/or is an older adult. Review the Power and Control Charging 

Wheel on page 120. 

Physical Abuse 

First Degree Murder (720 ILCS 5/9-1) 

Aggravated Assault (720 ILCS5/12-2) 

Aggravated Battery (720 ILCS5/12-3.05)  

Domestic Battery (720 ILCS 5/12-3.2)  

Aggravated Domestic Battery (720 ILCS 
5/12-3.3) 

Abuse or Criminal Neglect of a Long-Term 

Care Facility Resident; Criminal Abuse or 

Neglect of an Elderly Person or Person with 

a Disability (720 ILCS5/12-3.05) 

Child Abandonment (720 ILCS5/12-21.5) 

 

Sexual Abuse 

Criminal Sexual Assault (720 ILCS 5/11-1.20) 

Aggravated Criminal Sexual Assault (720 

ILCS 5/11-1.30)  

Criminal Sexual Abuse (720 ILCS5/11-1.50) 

Aggravated Criminal Sexual Abuse (720 

ILCS5/11-1.60)  

Sexual Misconduct with a Person with a 

Disability (720 ILCS5/11-9.5)  

Promoting Juvenile Prostitution (720 

ILCS5/11-14.4)  

Patronizing a Minor Engaged in Juvenile 

Prostitution (720 ILCS5/11-18.1) 

Child Pornography (720 ILCS5/11-20.1) 

 

Emotional Abuse 

Criminal Abuse or Neglect of an Elderly 

Person or Person with a Disability (720 ILCS 

5/12-4.4a) 

Abuse or Criminal Neglect of a Long 

Term Care Facility Resident; (720 ILCS5/12-

3.05) 

Financial Abuse 

Financial Exploitation of an Elderly Person or 

a Person with a Disability (720 ILCS5/17-56) 

Identity Theft (720 ILCS5/16-30) 

Robbery (720 ILCS5/18-1) 

Aggravated Vehicular Hijacking (720 

ILCS5/18-4) 
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Willful Deprivation 

Criminal Abuse or Neglect of an Elderly 

Person or Person with a Disability (720 ILCS 

5/12-4.4a) 

Abuse and Criminal Neglect of a Long Term 

Care Facility Resident (720 ILCS 5/12-4.4a) 

Confinement 

Kidnapping (720 ILCS 5/10-1) 

Aggravated Kidnapping (720 ILCS 5/10-2)

  

Passive Neglect 

Criminal Abuse or Neglect of an Elderly 

Person or Person with a Disability (720 ILCS 

5/12-4.4a) 

Self-Neglect 

Self-Neglect is NOT a criminal offense unless 

a caregiver is involved. 

Other 

Disorderly Conduct (720 ILCS 5/26-1) (Must prove breach of the peace) 

Communication with a Witness (720 ILCS 5/32-4(b)) 

Intimidation 720 ILCS 5/12-6 

Violation of Bail Bond (720 ILCS 5/32-10) 

Violation of Order of Protection (720 ILCS 5/12-3.4) 

Interfering with the Reporting of Domestic Violence (720 ILCS 5/12-3.5) 

Stalking (720 ILCS 5/12-7.3) 

Aggravated Stalking (720 ILCS 5/12-7.4) 

Cyberstalking (720 ILCS 5/12-7.5) (9 includes contacting or soliciting someone else to 

contact a person through electronic communication, like a defendant trying to get someone 

to contact the victim through social media sites Class 4 Felony) 

Phone Harassment (720 ILCS 135/1-1) (Can be felony enhanceable depending on what is 

said) 

Harassment by Electronic Communication (720 ILCS 135/1-2) (Can be felony enhanceable) 

Harassment of a Witness (or juror, or a representative for a child) (720 ILCS 5/32-4a) 

Hate Crime (720 ILCS 5/12-7.1) (Applicable to people with a mental or physical disability) 
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Analysis of the Evidence 

Evidence-based prosecution should be a familiar term to those prosecutors who have 
worked on domestic violence, elder abuse, or homicide cases. The same principles 
should be used in these cases involving victims with disabilities. In homicides, victims 
cannot speak for themselves, so the evidence must speak for them. The same holds 
true of cases with victims who for a variety of reasons are unable or choose not to 
speak fully for themselves. Therefore, the other evidence must be gathered to fill in the 
gaps where testimony would be.  

Any analysis of the evidence must include both looking at what evidence has already 
been collected, and determining if additional evidence may be available.  
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Prosecutorial Investigation 

When evidence on these cases is being collected, law enforcement is not necessarily 
thinking in terms of ñhomicideò or ñvictim unable to speak for self.ò They are trying to do 
their jobs the best they can, which involves investigating all kinds of offenses and 
circumstances. It is the prosecutorôs job to ensure that all available evidence is 
preserved in particular kinds of cases where it is likely to be needed.  

This could include:  

¶ 911 recordings,  
 

¶ ambulance and hospital records, 
  

¶ interviews with outcry and other 
witnesses,  
 

¶ photographs,  
 

¶ physical items which may or may 
not be amenable to forensic 
testing, and  
 

¶ written statements from victims and witnesses.  

Note that all of these items could be and are available after the initial contact with law 
enforcement. The earlier a prosecutor gets his/her hands on a case, the more likely it is 
that additional evidence can be gathered, if it has not been gathered initially.  

Another rich resource for information is court documents regarding the perpetrator and 
the victim.  

This may include: 

¶ Allegations in prior orders of protection against the defendant are helpful 
resources to develop knowledge of a pattern of behavior. 
 

¶ If the victim in the case has had an order of protection before. 
 

¶ Contents of divorce files. 
 

¶ Learning who the victimôs friends/cohorts are.  
  

¶ If the victim receives services at a disability organization, there may be evidence 
gathered via staff member interviews and/or record documentation. 

There are many reasons why a victim of domestic violence may choose not to 
participate fully with law enforcement and prosecutors. When a victim has a disability 

My experience has been that these 
seniors are reluctant to report to the 
authorities for fear of being seen as 
incapable, gullible, or ñstupidò by 
their adult children, families, law 

enforcement and peers in the 
community. The individuals I have 

worked with in many situations have 
chosen not to prosecute, even after 

reporting a crime, for fear of 
retaliation by the perpetrator or their 
associates.ò - Senior Case Manager 
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and/or is an older adult, there may be even more reasons. There may be fear of losing 
services, children, access to grandchildren, their home, personal care assistance, 
and/or benefits. If a victim is reluctant to participate, do what you can to establish trust 
and rapport with the victim, and proceed with an evidence-based prosecution.  

In reviewing evidence for prosecution of a domestic violence case involving a victim with 
a disability or older adult, the prosecutor should focus on putting together the best case 
possible. In this way, it is no different than the prosecution of any domestic violence 
case.  

  

Best Practice  

¶ Charge the highest offense possible. 
 

¶ Try to get a conviction on at least a misdemeanor domestic battery or 
violation of order of protection so you can enhance to a felony next time. 
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Preparing Cases 

Pre-trial Motions 

Motion in Limine 

In any prosecution, making sure that you are prepared for trial can mean the difference 
between obtaining a conviction and watching the defendant walk out the door with an 
acquittal. The fact that the victim may have a disability and/or be an older adult affects 
your trial preparation in two major ways. First, there are several pre-trial motions that 
specifically apply to sex offense cases, domestic violence cases and to cases in which 
the victim has a disability or is an older adult. Secondly, if the victim has a disability you 
will need to become familiar with the personôs disability during your preparation, so that 
you can address any influencing factors on the victimôs ability to present his or her 
testimony by finding other evidence to fill gaps in the story or by arranging in advance 
for suitable accommodations to permit the victim to accurately present his or her 
account of the events. 
 
It is often desirable or even necessary, to obtain a ruling from the court in advance on 
the admissibility of evidence, or on the procedure to be followed in a given situation. 
Such pre-trial motions, or motions in limine, are filed as a matter of course in many 
criminal prosecutions. This section will focus on several pre-trial motions specific to the 
trial of sexual offenses, domestic violence, and to cases in which a victim and/or witness 
has a disability or is an older adult. 
 
It is wise to have a library of motions in limine which may be useful in sexual violence 
and domestic violence cases. There is no reason to reinvent the wheel. If your office 
does not have these types of motions, consult with other Stateôs Attorneyôs offices, or 
with state/national organizations for help. You can also refer to a sample motion in 
limine on page 121. Common issues include: 
 
Decisions regarding informing the court about the victimôs disability 
 
This is not to say that there is anything wrong with having a disability or that we are 
trying to hide it. However, juries do not get a lot of time to receive evidence in a case 
and deliberate. They are only going to receive a limited amount of information. They 
wonôt know about the victimôs daily life, days or weeks before the offense. They often 
make snap judgments based on preconceived ideas. Is it relevant to the case that the 
victim has a disability? If not, then perhaps we donôt want to allow information about the 
disability to cloud the issues for the jurors. One example of this is mental health issues. 
Defense attorneys have historically tried to paint a terrible and distorted picture of 
someone who may have a mental health diagnosis. Just because someone has a 
certain condition, does that mean they automatically are liars? Or that they might just 
make things up? Or that just because they were the victim of a crime, that they want 
their condition discussed in open court? There is a temptation for prosecutors to just 
allow information into the proceeding because it is the truth. Yes, if the information is 
going to be allowed in, then the prosecutor must be prepared to deal with this 
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information in an honest and open way. This does not mean that the prosecutor should 
volunteer to let it come in because then the prosecutor must make sure that along with 
that information coming in, incorrect biases and assumptions come in with it. As a 
practical matter, the judge is going to be reluctant to allow ñbolsteringò of the victimôs 
credibility in the form of positive or even neutral attributes of a person with this 
diagnosis, because of course the onus is on the prosecution to prove their case. The 
judge will be less likely to curb a defense attorney from raising the specter of possible 
negative ramifications of a mental health condition. So, the prosecutor should think 
carefully about what information the jury is allowed to hear, without making sure that the 
jury will be allowed to access the correct tools to analyze the information.  
 
Testimony by Closed-Circuit Television (CCTV) 
 
725 ILCS 5/106B-5 provides that, when the victim of a criminal sexual assault, 
predatory criminal sexual assault of a child, aggravated criminal sexual assault, criminal 
sexual abuse, aggravated criminal sexual abuse aggravated battery, or aggravated 
domestic battery is under the age of 18, or is a ñmoderately, severely, or profoundly 
intellectually disabled personò or a person affected by a developmental disability, the 
court can permit the victim to testify by CCTV outside the presence of the defendant. 
 
When you have a case in which the victim has expressed reluctance to testify because 
he or she is reluctant to confront his or her abuser, this type of pre-trial motion allows 
you to obtain a reasonable accommodation for the victim and, hopefully, proceed with 
the prosecution of the offender. In order to allow the victim to testify via CCTV: 
 

¶ Such testimony would have to take place during the trial or other proceeding,  
 

¶ The victim must be a child, or ñmoderately, severely, or profoundly intellectually 
disabled person,ò or a person affected by a developmental disability, and  
 

¶ The court must find that making the victim testify in court would result in the 
victim suffering ñserious emotional distressò such that the victim ñcannot 
reasonably communicate,ò or that it would cause the victim to suffer ñsevere 
emotional distressò that is likely to cause the victim to suffer ñsevere adverse 
effects.ò  
 

If such a motion is allowed, then the victim may testify in a separate room via CCTV, 
without the presence of the defendant being permitted. In addition to the victim other 
people in the room can include: 
 

¶ Prosecutor 
 

¶ Defendantôs attorney 
 

¶ Judge 
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¶ Person(s) operating the CCTV equipment  
 

¶ Court security personnel 
 

¶ Person whose presence contributes to the well-being of the qualifying victim, 
such as:  
 

o parent or guardian  
 

o social worker 
 

o person who has supported with the victim in a therapeutic setting 
concerning the abuse 

 
Only the prosecutor, defendantôs attorney, and the judge may ask the victim questions. 
While the defendant may not be present in the room from which such a victim is 
testifying, he or she is to be permitted to communicate with the persons in the room ñby 
any appropriate electronic method.ò This section does not apply if the defendant is 
appearing pro se. 
 
Prior Sexual Activity of Victim (ñRape Shieldò) 
 
725 ILCS 5/115-7, also known as the ñRape Shieldò law, prevents the defendant from 
offering evidence of the victimôs reputation or prior sexual activity. One can well imagine 
that, prior to the enactment of this statute, many victims of sexual assault and sexual 
abuse would have been reluctant to report the offenders, for fear of having to have their 
private lives exposed and scrutinized in court. This statute prevents the defendant from 
turning the tables and essentially putting the victim on trial. 
 
Under this statute, the only time that the defendant could introduce any evidence of the 
reputation or prior sexual activity of the victim is upon the issue of whether the victim 
consented to prior sexual activity with defendant, if evidence of prior sexual offenses 
against the victim by the defendant are offered pursuant to Section 115-7.3 of the Code 
of Criminal Procedure, or if such evidence is constitutionally required to be admitted. 
 
If you are prosecuting a sexual assault or sexual abuse case in which you intend to 
offer, pursuant to Section 115-7.3, evidence of prior sex offenses perpetrated by the 
defendant against the victim, and the defendant attempts to offer evidence of prior 
sexual activity offered to impeach the victimôs testimony on the issue of consent to prior 
sexual activity or denial of prior sexual activity with the defendant, an offer of proof as to 
any such evidence must be heard in camera. In reviewing such proposed evidence, the 
court must find that it is ñreasonably specificò as to date, time, and place of past sexual 
activity, or the court shall order defense counsel to refrain from inquiring about prior 
sexual activity between the victim and defendant. 
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The provisions of this statute apply equally to other corroborating witnesses called to 
present testimony regarding prior sexual offenses committed by the defendant pursuant 
to Section 115-7.3 as they do to the victim in the present case. While the wording of the 
statute does not expressly require the State to file a motion in limine in order to prevent 
the defendant from introducing evidence of the victimôs reputation or prior sexual 
activity, it would certainly be prudent to file such a motion pursuant to this statute in 
order to avoid surprise or ambiguity. 
 
No Mental Examination of Sex Victim 
 
725 ILCS 5/115-7.1 provides that the court may not order the victim of a sexual offense 
to submit to a psychiatric or psychological examination. One might assume, then, that 
the defendant would not be permitted to introduce evidence of the victimôs mental health 
at all. However, that is not necessarily the case. While it is clear that the court may not 
order a psychiatric or psychological examination on the victim of a sex offense, and the 
victimôs mental health records would ordinarily be subject to privilege under the Mental 
Health and Developmental Disabilities Confidentiality Act (740 ILCS 110/10 et seq.), 
courts have held that such privilege is overcome by the Defendantôs 6th and 14th 
Amendment rights where such information is relevant and impeaches the victim. See, 
e.g., People v. Bean, 137 Ill.2d 65, 147 Ill.Dec. 891, 560 N.E.2d 258 (2nd Dist. 1990). 
 
Pursuant to Bean and the cases that have followed it, where the defendant seeks to 
obtain the victimôs mental health records, the court first reviews any such records 
received pursuant to subpoena in camera before determining which, if any, portions 
thereof are relevant. The burden is then on the defendant to establish that the evidence 
is relevant and impeaches the victim.  
 
This is not something that we as prosecutors would generally initiate, but we do need to 
be prepared to respond when the victimôs mental health treatment records are 
subpoenaed by the defendant. The mere fact that the victim of an offense may have 
sought treatment for a mental illness is not relevant to his or her credibility as a witness; 
see, for example, People v. Printy, 598 N.E.2d 346, 174 Ill.Dec. 149 (2nd Dist. 1992).  
As prosecutors, we need to make sure that we hold these defendants to their burden of 
proving that any issue they seek to raise regarding the victimôs mental health is relevant 
to the victimôs credibility, such as memory loss, hallucinations, etc., and avoid allowing 
the defendant to use the fact of mental illness generally as impeachment.  
 
With that said, the following section, 115-7.2, provides that expert testimony relating to 
ñany recognized and accepted form of post-traumatic stress syndromeò suffered by the 
victim is admissible in the prosecution of sex offenses. Such evidence could be quite 
helpful in establishing that the victim suffered from a traumatic experience, and may 
help explain any erratic behavior or other symptoms of post-traumatic stress to the 
judge or jury in the proper context. Again, although Section 115-7.2 does not expressly 
require that a pre-trial motion be filed in order to present such evidence, you may find 
that it is prudent to file a motion in limine regarding post-traumatic stress syndrome 
evidence in order to avoid surprise at trial. 
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Evidence of Prior Violent Offenses 
 
Anyone who has prosecuted for an appreciable 
period of time can tell you that the rates of 
recidivism for defendants who commit sex offenses 
are alarming. Our legislature has recognized that 
certain individuals are prone to commit sex 
offenses, and in enacting 725 ILCS 5/115-7.3, has 
given us a powerful tool to permit us to present 
evidence of an offenderôs prior sexually-based 
offenses to the judge or jury. While ordinarily, 
evidence of a defendantôs prior ñbad actsò could 
only be admitted for a limited purpose, such as 
showing knowledge, intent, absence of mistake, modus operandi, etc., this statute 
permits the introduction of evidence of the defendantôs commission of prior sex offenses 
ñfor its bearing on any matter to which it is relevant,ò which includes propensity to 
commit sex offenses. 
 
In order to introduce evidence of prior sex offenses at trial, you must first file a 
pre-trial motion. This section applies to cases in which the defendant is charged with 
one or more sex offenses set forth in Section 115-7.3(a)(1), or other offenses which, 
while not ñsex offensesò per se, involved the commission of an act of sexual penetration 
or sexual conduct, pursuant to Subsection (a)(2). Finally, Subsection (a)(3) applies this 
statute to the offenses formerly known as rape, deviate sexual assault, indecent liberties 
with a child, or aggravated indecent liberties with a child. 
 
Prior to the trial of such cases, you may file a motion asking the court to admit evidence 
of the previous commission by the defendant of any offense set forth in Subsections 
(a)(1), (a)(2), or (a)(3), for its bearing on any manner to which it is relevant. You are also 
required to disclose any evidence that you seek to admit under this section to the 
defense ñat a reasonable time in advance of trial,ò although the court may excuse pre-
trial notice ñon good cause shownò (Subsection (d)).  
 
At hearing on the pre-trial motion, the court may consider (1) the proximity in time to the 
charged or predicate offense, (2) the degree of factual similarity to the charged or 
predicate offense, and (3) other relevant facts and circumstances. Obviously, the more 
recent the prior sexual offense committed by the defendant and the greater the degree 
of factual similarity, the more likely it will be that the court will allow the evidence of the 
prior offense. This is where your earlier investigative efforts will pay off; if you can 
introduce detailed evidence of the prior sex offenses committed by the defendant, it will 
be easier for you to show that the degree of factual similarity between the prior offense 
and the charged offense weighs in favor of admitting the evidence of the prior offense. 
 
Be advised that introducing evidence of prior sexual offenses committed by the 
defendant against the same victim as in your current case opens the door to rebuttal 
evidence that would ordinarily be prohibited by the ñrape shieldò law. The defendant 

Facts & Stats 

People v. Torres, 2012 IL 
111302 has framed the way 

discovery is followed when prior 
testimony is possibly going to 

be admitted, because the case 
was overturned on appeal due 

to prior testimony not being 
included in discovery. 
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may introduce evidence that the victim previously consented to sexual activity with the 
defendant, and may even introduce reputation evidence. Therefore, if you are seeking 
to introduce evidence of prior acts of sexual abuse or sexual assault committed against 
the same victim, it is advisable to conduct as thorough of an investigation and pre-trial 
interview with the victim as possible, so that you can anticipate the defendantôs rebuttal 
evidence and, hopefully, ensure that the victim is prepared to withstand cross 
examination. 
 
Excited Utterance  
 
A new published opinion on this topic is People v. James Brown, 2013 IL App (2d) 
110327. This case relates to Crawford and how excited utterances are allowed under 
certain circumstances. 
 
Hearsay Exception for ñOutcryò Statements by Victim 
 
725 ILCS 5/115-10 permits the introduction into evidence at trial of evidence of out-of-
court statements made by the victim regarding sexual or physical abuse or assault, 
which would ordinarily be inadmissible hearsay. In order for this hearsay exception to 
apply, the victim must be (1) a child under 13 years of age, or (2) a ñmoderately, 
severely, or profoundly intellectually disabled person.ò This section applies to 
prosecutions for any ñphysical or sexual actò perpetrated upon a qualifying victim, and 
lists a number of specified offenses, including all sex offenses, as examples of 
applicable offenses, although the list is not exhaustive. 
Out-of-court statements that are admissible under this section are set forth in Section 
115-10(a) as: 

 
ñ(1) testimony by the victim of an out of court statement 
made by the victim that he or she complained of such act to 
another; and 
(2) testimony of an out of court statement made by the victim 
describing any complaint of such act or matter or detail 
pertaining to any act which is an element of an offense which 
is the subject of a prosecution for a sexual or physical act 
against that victim.ò 

 
The first category of statements is useful to counter a defense tactic of suggesting that a 
delay in reporting an offense to law enforcement detracts from the victimôs credibility. As 
we know, there are a number of reasons that a victim may hesitate to report an offense, 
including fear of retaliation, fear that his or her complaint will be disbelieved, or even 
simply being unable to effectively communicate what happened to him or her. Often, a 
defendant will assert that, if the offense really happened, the victim would have come 
forward sooner. If you can point to an occasion where the victim did tell someone what 
happened to him or her, it can help to counter that tactic. 
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When the victim has a disability that may cause him or her to experience anxiety during 
his or her testimony to the extent that it will be difficult for the witness to articulate what 
happened, the second category of statements set forth in this section can be extremely 
useful. Often, the victim of an offense will be able to explain what happened to him or 
her more clearly to a listener outside the courtroom, without the looming threat of cross-
examination. In fact, subsection (e) of this statute expressly includes statements about 
the offenses made in interviews conducted according to protocols adopted by a Child 
Advocacy Advisory Board, or interviews to which an agent of the Stateôs Attorneyôs 
Office is a party or a witness. By allowing the Stateôs Attorneyôs Office to participate in 
this interview, this statute allows you to ensure that any accommodations necessary to 
assist a witness with a disability can be made. The defendant has no corresponding 
right to participate in this interview. 
 
In order to be admitted under this statute, the court must find, pursuant to Section 115-
10(b)(1), that ñthe time, content, and circumstances of the statement provide sufficient 
safeguards of reliability.ò This finding must be made at a hearing conducted by the court 
outside the presence of the jury, and although the statute does not expressly state that 
the hearing must be held prior to trial, it is highly advisable to file a motion in limine 
regarding statements sought to be admitted under this section in advance of trial, 
as Subsection (d) requires that the party offering the statement shall give the adverse 
party ñreasonable noticeò of the particulars of the statement.  
 
The statute also states that, in order for these statements to be admissible at trial, the 
victim who made the out-of-court statement must either testify at trial or, if the victim 
is unavailable, that there must be evidence to corroborate the statement. However, the 
Illinois Supreme Court has subsequently found that introducing hearsay statements in 
cases in which the victim does not testify violated the defendantôs right to confront and 
cross examine witnesses under the 6th Amendment. See In re Rolandis G., 232 Ill.2d 
13, 902 N.E.2d 600 (2008). 
 
In addition to the requirement that there be ñsufficient safeguards of reliabilityò regarding 
statements admitted pursuant to this section, in cases with a child victim, the statute 
requires that the out-of-court statement be made either before the victim attains 13 
years of age or within three months of the commission of the offense, whichever occurs 
later. This time limit does not pertain to adults with disabilities. In any case in which out-
of-court statements are admitted pursuant to Section 115-10, the jury must be instructed 
pursuant to Section 115-10(c), which provides: 
 

ñIf a statement is admitted pursuant to this Section, the court 
shall instruct the jury that it is for the jury to determine the 
weight and credibility to be given the statement and that, in 
making the determination, it shall consider the age and 
maturity of the child, or the intellectual capabilities of the 
moderately, severely, or profoundly intellectually disabled 
person, the nature of the statement, the circumstances under 
which the statement was made, and any other relevant factor.ò 
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This 115-10 instruction to the jury has been addressed by the Jury Instructions 
Committee, and the pattern instruction that follows this section is set forth in IPI Criminal 
# 11.66. 
 
Other Pre-Trial Motions 
 
The foregoing list of pre-trial motions is by no means intended to cover all possible pre-
trial motions that may be advantageous to you in the prosecution of domestic violence, 
sexual violence, neglect and exploitation cases in which the victim has a disability. As a 
general rule, any time that you believe that it would assist you in determining how you 
intend to proceed to know how the court will rule in advance of trial, you may decide to 
file a pre-trial motion to obtain a ruling, even where such a motion is not required. For 
example, Section 115-11 permits the court to exclude persons not having a direct 
interest in the case (except for the media) from the courtroom while the victim is 
testifying in case where a child under 18 is the victim of a sex offense. The statute 
contains no requirement that the State file a motion in advance of trial, but if the victim 
expresses anxiety about testifying, obtaining an order in advance of trial may set his or 
her mind at ease, and allow you to focus on your trial preparation to greater advantage. 
In addition, any accommodations needed for a victim to fully participate in the court 
process, can be made in a pre-trial motion. This is especially true when the courtroom 
needs to be changed or modified or the request may be objectionable to the defense.  
 

Evidentiary Matters 

Using 911 calls ï know your foundation requirements and issues, as well as what 
witnesses you will need to call. You will need to lay the foundation for the recording 
itself. For this, the 911 operator may or may not be needed, the person who duplicated 
the 911 tape is probably needed, and the officer who collected the recording may be 
needed. Be familiar with the ñsilent witnessò rule, and whether or not it applies to 911 
recordings or other types of recordings you may wish to utilize. If it does, you need the 
chain of custody, if it does not, you do not need chain of custody. 
 
You will need to also lay the foundation for the contents of the recording. You will need 
someone to identify the victimôs voice on the recording if the victim is not going to testify. 
You will need to prepare a motion in limine regarding how you plan to get the contents 
of the recording in ï is it an excited utterance?  
 
In using photographs, be aware of the evidentiary foundation for introducing 
photographs.  

 

ñWhen I have a victim, who is an older adult or person with a disability, I take 
the person to the courtroom when it is empty and show them where they will 

sit when they testify and where everyone else will be in the courtroom.ò 
 ï Illinois Assistant States Attorney 
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Witness Preparation 

 
Preparing the Victim to Testify 
 
Prosecutors have grown accustomed to spending time in courtrooms, and it is easy to 
forget what an overwhelming and even unpleasant experience it can be for someone 
who is not used to it. Court appearances can be an especially trying ordeal for the 
victims of domestic violence, sexual violence, neglect and exploitation, as they have to 
cope with confronting the perpetrator who victimized them in addition to the unfamiliarity 
of the court setting. When the victim of such crimes has a disability and/or is an older 
adult, the challenge of appearing in court and giving testimony can seem even more 
daunting. 
 
However, if you invest some time in preparing the victim for what he or she will face in 
the courtroom, you can show him or her that the challenges inherent in testifying are not 
insurmountable.  
 

¶ You should schedule a time to meet with the victim when you are not busy.  
 

¶ Allow plenty of time to answer any questions that he or she may have.  
 

¶ Instruct your staff that you are not to be interrupted. 
 

¶ Talk to the victim about more general topics, and inform them in general about 
the court process and the time frame for their case.  
 

¶ Learn from the victim about their disability and how it affects them.  
 

¶ Allow the victim to review their statement to the police.  
 

¶ Check for understanding.  
 

¶ If the victim needs assistance to review and understand the report, provide any 
needed support.  
 

¶ Make sure to tell them that if they remember anything differently from the way the 
statement is written, that they should discuss that with you now.  
 

¶ Prepare the victim for what will be said about them in court. Be sure to address 
how their disability may be discussed, i.e. diagnosis, treatment services.  

 
Many victims have never been inside of a real courtroom, and only know what they 
have seen on television. You may want to take the victim into a courtroom while court is 
not in session, and allow him or her to move around, and to sit on the witness stand. 
Show the victim where you will be when he or she is testifying, and where the judge, 
jury, and other courtroom personnel will be located. When you show the victim where 



52 
 

the offender will be, make sure to point out the location or locations at which security 
personnel will be stationed. This would be especially beneficial to avoid stress that 
would interfere with court proceedings.  

 
It is advisable to spend some time explaining the procedure for direct and cross 
examination to the victim. You will want to make sure that your victim knows to wait for 
a ruling on an objection before trying to answer a question to which an objection has 
been interposed. Make sure that you explain to the victim to listen carefully to the 
question, and to answer the question that was asked, without trying to explain additional 
information. Your victim should understand that ñI donôt knowò and ñI donôt rememberò 
are acceptable answers when they are true, and that he or she should not try to guess 
at answers in order to please the questioner. Explain to the victim that it is acceptable to 
pause for a moment before giving an answer, and that he or she can control the flow of 
the questioning by doing so. Above all, make sure that the victim understands that he or 
she is not responsible for the outcome of the case, which is in the hands of the judge or 
jury, and that his or her only responsibility is to tell the truth. 
 

Try to iron out all practical considerations ahead of time, such as:  

¶ transportation,  
 

¶ physical location in the courtroom,  
 

¶ safety issues such as being comfortable 
with courtroom personnel,  
 

¶ the setup of the courtroom,  
 

¶ who might be in the courtroom,  
 

¶ matching testimony time of day with victimôs health and peak level, and 
 

¶ the victim having a support person present in court.  

Best Practice 

If feasible, meet at the court where the case will be held. With each step, be sure to 
explain the things that could happen. There is a balance here of giving her enough 
information to help her know what to expect and giving her too much information, 
which could possibly overwhelm her. 

ñRepresenting Domestic Violence Survivors who are Experiencing Trauma and other 
mental health Challenges: A Handbook for Attorneysò 
http://www.nationalcenterdvtraumamh.org/publications-products/attorneys-
handbook/ 

 

Tips & Tools 

See the What Happens at Court 
Handout on page 123 for 

victims who are older adults or 
people with disabilities mapping 

out the court experience. 

http://www.nationalcenterdvtraumamh.org/publications-products/attorneys-handbook/
http://www.nationalcenterdvtraumamh.org/publications-products/attorneys-handbook/
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Work closely with the victim witness coordinator, if you have one, to discuss these 
issues with the victim as well as other surrounding issues such as bathroom locations, 
etc. 

Make sure to ask the victim if he or she has any 
questions about what will happen in court. In 
domestic violence, sexual violence, neglect and 
exploitation cases, it is likely that the victim will 
have some apprehension about having to face the 
offender. If this is a concern for your victim, 
consider whether one of the previously discussed 
pre-trial motions can address this problem. If not, 
you can still assure the victim that the defendant 
will not be able to get to him or her during the trial 
because of court security personnel, and that he or 
she does not have to look at the defendant except 
when making the in-court identification. Direct the 
witness to keep his or her eyes on you (or, better 
still, the jury) if that will help to reassure him or her. 
If you listen to the concerns expressed by the 
victim, you will often find that he or she simply 
needs some reassurance and support, but most victims are more than up for the task of 
testifying in court, despite some initial reluctance. 
 
Of course, when the victim has a disability, that disability can impact the victimôs 
experience in court, and interpose barriers between the witness and the judge or jury. 
Ascertain how the victimôs disability might affect their testimony. In Illinois, all witnesses 
are presumed competent to testify, and the burden of establishing incompetence is on 
the party raising the challenge. As long as the witness understands the importance of 
the oath to tell the truth, and is able to communicate, that witness should be found 
competent to testify. This is true even if the witness is not capable of speech, provided 
he or she can communicate by other means. See People v. Spencer, 119 Ill.App.3d 
971, 75 Ill.Dec.479, 457 N.E.2d 473 (1st Dist. 1983). 
 
This raises the question of what ñother meansò of communication are acceptable. It is 
difficult to formulate a straightforward legal rule, in light of the varying nature and extent 
of the myriad of disabilities that may need to be accommodated. The trial court has 
great discretion in determining what procedure will be followed. In the case of a witness 
who is not able to speak, accommodations might include:  
 

¶ written questions and answers,  
 

¶ written statements,  
 

¶ hand signals or sign language with the aid of an interpreter,  
 

Best Practice 

Unique ways prosecutors have 
used the ADA to give victims a 

voice: 

¶ Illinois-victim communicated 
by blinking yes or no. 
 

¶ California-victim tapped a 
pencil for yes or no.  
 

¶ Washington-victim testified 
with a support animal. 
present. 
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¶ gestures in place of actual speech, 
 

¶ communication devices can also be used.  
 

If the victim is unable to speak and must communicate non-verbally through gestures, 
the court may even permit the witness to testify with the aid of a ñfacilitator.ò The 
Supreme Court of Kansas, in State v. Warden, 257 Kan. 94, 891 P.2d 1074 (1995), 
ruled that before allowing a witness to testify with such a facilitator, the court must be 
satisfied that the testimony transmitted to the court by the facilitator is actually the 
testimony of the witness, and not influenced by the facilitator. 

 
It is difficult to find precedent in the cases regarding accommodations that can be made 
for victims with a disability, but one thing is certain: you will not be able to provide an 
accommodation for your witness if you do not ask. Once you have ascertained what 
your witness will need in order to assist him or her on the stand, you should file a motion 
requesting an order allowing for the accommodation to be made. Such accommodations 
should not be such as might influence the substance of the witnessôs testimony, or 
provide undue advantage to the party seeking the accommodation, and must not violate 
the defendantôs 6th Amendment right to confront and cross-examine witnesses. 

Tips & Tools 

Illinois Assistive Technology Program 

The Illinois Assistive Technology Program (IATP) is the non-profit organization 
designated as the Statewide AT Program funded under the Assistive Technology Act 
of 1998, as amended. IATPôs lead agency is the Illinois Department of Human 
Services, Division of Rehabilitation Services. 

IATPôs mission is to increase access to and the acquisition of Assistive Technology 
(AT) devices and services for individuals of all ages with disabilities. IATP provides 
AT information and services in the areas of education, employment, community 
living, and IT/telecommunications. Our goal is to improve the quality of life of all 
Illinoisans with disabilities and enable them through greater access to assistive 
technology devices to fully participate in all aspects of life. We believe disability is a 
natural part of the human experience and in no way diminishes a personôs right to: 

¶ enjoy full inclusion and integration in mainstream society; 
 

¶ benefit from an education; 
 

¶ pursue meaningful careers and; 
 

¶ enjoy self-determination and make choices. 

https://www.iltech.org/ 

https://www.iltech.org/
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With such guidelines in mind, a wide variety of possibilities are available. For example, 
a witness who cannot see could be permitted to have a service animal assist him or her 
to the stand. A witness who suffers from extreme anxiety, but is soothed by the 
presence of a familiar person or caregiver, may be permitted to have that person 
present during his or her testimony. Witnesses may be given frequent breaks to rest or 
use restroom facilities, or to take medication as needed. If you encounter a situation in 
which you are stumped, and cannot come up with an appropriate accommodation, you 
can always contact your circuitôs Court Disability Coordinator for assistance. 
 
The possible accommodations are essentially too many to list here, but the basic 
principle is the same in each case: You must advocate for the victim and request the 
accommodation that allows him or her to testify in his or her own words, and it is our 
duty as prosecutors to convince the courts that the public policy of facilitating access to 
the courts and seeking justice for the victims of crime is important enough to justify 
some creative and unorthodox solutions to the problems presented by a witnessôs 
disability. Provided that the accommodation does not change the substance of the 
witnessôs testimony, there is no reason why the court should not permit any reasonable 
accommodation to assist a witness with a disability with having his or her day in court. 
 
Law enforcement witnesses 

Getting over their bias, if any, about domestic violence cases/victims and disabilities 
would be important. Discuss with them any opinions which may be in their report, which 
may reflect negatively on your case. You may want to acknowledge that law 
enforcement typically is frustrated with cases of domestic violence. They are called out 
repeatedly, when they arrive on a scene the parties are in a highly emotional state, and 
it seems like nothing ever changes. Remind the witnesses that they are here to testify 
about their observations and not to make judgments.  

Experts 

What is the purpose of an expert? To assist the 
trier of fact with information that might be beyond 
their common understanding. Your best expert is 
your victim. You can use experts in two ways: to 
educate yourself before trial, or to educate the jury 
(and judge) during trial. To educate yourself, talk to 
the victim. Be curious. Ask them questions so that 
you can have a little bit of understanding of the 
situation. Ask them about the relationship with the 
perpetrator, good and bad, and also ask them 
about their disability.  

 

 

Tips & Tools 

The Expert Testimony Chart 
found in Appendix A on page 
63 of the Prosecutorôs 

Resource provides information 
on use of experts including, 
types, purpose and sources. 

http://www.aequitasresource.or
g/Prosecutors-Resource-on-

Elder-Abuse.pdf  

http://www.aequitasresource.org/Prosecutors-Resource-on-Elder-Abuse.pdf
http://www.aequitasresource.org/Prosecutors-Resource-on-Elder-Abuse.pdf
http://www.aequitasresource.org/Prosecutors-Resource-on-Elder-Abuse.pdf
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Others 

As the prosecutor, it is best to leave your judgmental self at the door. Many prosecutors 
and law enforcement express frustration at victims for being in the situation or 
continuing to be in the situation. This is called ñvictim blamingò. The thing to focus on is 
the defendantôs behavior. Not the victimôs behavior. It is difficult for many people to 
follow through with this. We know that we should look at the defendantôs behavior, but 
we keep sneaking a look back at the victimôs behavior. Why did she é. Stay é. Not call 
for help earlier é. Why did she pick this guy? Then it devolves into ñI would never be in 
this situationò or ñthis could never happen to me, I would certainly make better choicesò, 
etc. This kind of thinking will only lead to frustration for the prosecutor, and it is not 
productive to your prosecution of a case. Instead, consider that the victimôs behavior is 
simply what that person has done to get by and their attempt to conduct a cost-benefit 
analysis. Then let it go. Focus only on the defendant. This will allow you to use your 
energy to successfully address the criminality of the defendant, rather than waste your 
energy feeling angry at the victim. By modeling these thought patterns in the courtroom, 
perhaps the jury can pick up on a little bit of your attitude. 
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Trial 
Preparing for trial when the victim has a disability is much like preparing for any other 
case, however there are additional factors to keep in mind as indicated throughout this 
section. 
 
Continuances 

 

¶ The prosecution should proceed to trial as quickly as the court docket allows. 
Continuances should be requested only for proper statutory reasons. 
 

¶ Defense continuances should be opposed when unsupported by motion and 
affidavit and/or lack a statutory basis. 
 

¶ If a continuance is granted to either party, the prosecution should ask the court to 
admonish subpoenaed witnesses that their subpoenas remain under full force 
and effect. 

 
Jury Selection 

 
Unfortunately, age and disability carry a stigma in our society. As human beings, 
potential jurors are susceptible to the same prejudices and biases that have permeated 
our entire society. You will want to carefully question prospective jurors to determine 
whether the victimôs age or disability will affect the jurorôs assessment of his or her 
credibility. When possible, you should attempt to phrase your questions in an open-
ended manner that invites a broader response than merely ñyesò or ñno.ò This will allow 
you to form a more complete opinion of a prospective jurorôs suitability, while allowing 
the jury to hear ideas and concepts from one another, instead of hearing you repeat the 
same phrases over and over again. 
 
When working with a victim with a disability, the voire 
dire process is also an opportunity to educate 
prospective jurors about the victimôs disability. By 
choosing your words and follow-up questions to 
reflect positive associations, and emphasizing the 
things that the victim has in common with the venire 
instead of their differences, you can help the people 
who will decide the case begin to look past the 
victimôs disability and see the entire person.  
 
While you may even want to ask potential jurors outright if they or anyone they know 
has a disability and/or is an older adult, you should avoid such a direct method of 
inquiry. Not only do you risk giving offense, but as the agent of a ñpublic entityò as 
contemplated by Title II of the Americans with Disabilities Act, you may potentially even 
subject yourself and your office to a claim of discriminatory practices.  
 
You can learn about the way in which the prospective juror perceives people with 

Tips & Tools 

Refer to Appendix B on page 
68 of the Prosecutors 

Resource to review sample 
Vior Dire questions: 

http://www.aequitasresource.
org/Prosecutors-Resource-

on-Elder-Abuse.pdf 

http://www.aequitasresource.org/Prosecutors-Resource-on-Elder-Abuse.pdf
http://www.aequitasresource.org/Prosecutors-Resource-on-Elder-Abuse.pdf
http://www.aequitasresource.org/Prosecutors-Resource-on-Elder-Abuse.pdf
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disabilities and older adults, and how that perception may affect the weight given to your 
victimôs testimony by that prospective juror, by using a less direct method of inquiry. For 
instance, if you start by asking the prospective juror, ñWhat do you think of when you 
hear the words ódisabilityô, ódisabled,ô or ódementiaôôò and follow up on his or her 
response with appropriate questions, you may gain a great deal of insight as to whether 
the prospective juror is capable of fairly evaluating the testimony of your witness, 
without risking the alienation that could result from offending the venire through overly 
blunt inquiries. 
 

Offensive Strategy 
 
Case in Chief 
 
The manner in which you conduct your case in chief obviously depends on the elements 
of the charged offenses and the available evidence. Your approach to trial advocacy will 
generally determine the manner in which you try your case, and as this protocol is not 
intended to serve as a primer for basic trial skills, this section will simply point out a few 
issues that may arise when the victim of a sexual assault or sexual abuse offense has a 
disability. 
 
Context 
 
The defendant: 
 
Generally, in a criminal case the prosecutor is precluded from bringing in prior acts of 
the defendant unless a motion in limine has been filed. It would be generally good 
practice to file such a motion under 725 ILCS 5/115-7.4 if there are prior acts of 
domestic violence. It is helpful for the jury to understand that this particular act of 
domestic violence did not occur in a vacuum. You may or may not end up being able to 
bring in evidence, depending on the judgeôs ruling, but it is good practice to start 
acclimating your judge to the fact that this is allowed under the law, and that you are 
going to continue to request that you be able to bring these acts in. The reason that the 
law allows this is because domestic violence isnôt just one push or shove or slap, it is a 
whole culture of control and the law is attempting to allow a prosecutor to show that 
there is more going on here than one act. It is your responsibility as a prosecutor to 
seek out evidence of other acts. The police may not do that. They are investigating one 
offense. However, this is a valuable tool that you as the prosecutor have been given to 
at least attempt to show that there is a lot more going on here. You may not be able to 
have the victim talk about the entire relationship and how it all started and the gradual 
decline into violence, but you should take advantage of what you are allowed to show: 
other acts of violence. 
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The victim:  
 
When the victim has a disability, the context of 
their experiences of living with a disability is 
important for the jury to know. When questioning 
the victim on direct examination, ask them to 
explain as much as they can about their daily life. 
In this way the jury will be able to put their 
testimony and how they tell about what happened 
to them into the context of their abilities. It will also 
help the jury to understand why a victim may or 
may not report an incident immediately, the 
relationship of the perpetrator to them and how 
that impacts their reporting of the incident. If the 
person with a disability has been abused by their 
caregiver, it would be important to know to what 
extent they rely on that person to care for them. 
Think about the continuum: if someone randomly 
runs up to a person on the street and attacks them, 
there is no downside to reporting this and following 
through with prosecuting the attacker. However, if 
the attacker is someone who cares for the victim, who supports them financially, who 
drives them where they need to go, who is important to their daily functioning, there is a 
huge downside to reporting this and following through. If the jury doesnôt know that there 
is a downside, they will not understand a victimôs reluctance to comply with the societal 
expectations for reporting violence, which are based on a model of ñno downsideò 
 
Opening Statement 
 
The opening statement is your first opportunity to acquaint the jury with the facts of the 
case. While the fact that the victim of the crime is a person with a disability and/or older 
adult is a fact that may be significant to the trial, remember that the case is not about 
age or the disability, but is about the crime that the defendant committed. Depending 
on the nature of the victimôs disability, you may not even want to bring it up during your 
opening statement, as you will want to focus on the evidence that supports a conviction. 
When making reference to a victimôs disability, remember to use ñpeople firstò language 
to remind the jurors that the victim is a person with a disability, instead of focusing on 
the disability itself. 
 
Direct Examination of Victim 
 
As previously discussed, it is vital to the success of your case to prepare the victim to 
give his or her testimony. By the time you put your witness on the stand, you should 
know exactly what he or she needs from you in order to tell his or her account. If 
possible, you should position yourself in such a manner that when the victim looks at 
you, he or she will also be looking in the general direction of the jury.  

Tips & Tools 

¶ Whenever possible use 
open-ended questions 
 

¶ Use a pace comfortable for 
the person 
 

¶ Do not ask questions in a 
rapid-fire succession 
 

¶ Do not use legalese 
 

¶ Do not rush 
 

¶ Do not pretend to 
understand if you do not 
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If the victim requires an accommodation to give his or her testimony, such as testifying 
via closed circuit television, you may wish to ask a couple of brief questions of the 
witness to explain the accommodation to the jury. For a less obtrusive accommodation, 
such as a child holding a stuffed animal for comfort during his or her testimony, no 
explanation to the jury is probably necessary. However, if an adult held a stuffed animal, 
asking brief questions of the witness would be advisable. Jurors are as curious as 
anyone else, though, and will probably be distracted by something unfamiliar to them 
unless they understand what it is. In any case, keep any explanation brief, and move on 
to the facts of the case quickly.  
 
Unless the nature of the victimôs disability makes it impracticable to do so, try to ask 
your questions in an open-ended manner. This will allow the victim the opportunity to tell 
his or her account to the jury in his or her own words. When working with a victim with a 
disability and/or who is an older adult who is limited to affirmative or negative 
responses, your ability to elicit information on direct examination will be limited and you 
will need to rely on evidence-based prosecution to fill in the balance of the narrative. 
Make sure to ask your questions in a manner and at a pace with which the victim is 
comfortable. From your pre-trial interview(s), you should have a basic familiarity with 
your witnessôs vocabulary and patterns of speech. Do not ask questions in quick, rapid-
fire succession, as you do not want to rush through the victimôs only chance to speak 
directly to the jury. Avoid resorting to legalese, but also be careful that you are not 
speaking to an adult victim as though he or she were a child. Adults who have 
developmental or intellectual disabilities are often spoken to as though they were 
children, which they consider patronizing and hurtful and may negatively influence the 
juryôs perception of the victim. 
 
If your victim has a disability that affects his or her speech, it may be difficult for you to 
understand his or her answers to your questions. Listeners often pretend to understand 
the speaker when they do not, but the speaker can usually tell, and may become angry 
or frustrated, as it is considered impolite and condescending to pretend that you 
understand what someone has said when you in fact do not. If you cannot understand 
the answer given by a witness, there is a good chance that the jury also did not 
understand the answer, so you should ask the victim to repeat his or her answer. Keep 
a close eye on your jury, and try to read their body language and facial expressions to 
see if they seem to be having difficulty understanding your witness. If so, do not be 
afraid to ask the victim to repeat his or her answer. You may also be able to repeat 
portions of his or her answer when you ask your next question, for example: 
 

Q: What happened that evening? 
 

A: A man came in through my bedroom window. 
 

Q: After he came in through the window, what did he do? 
 
A: He came toward my bed. 
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Q: When he was coming toward your bed, what were you doing? 
 
A: I was lying down and I was afraid. 
 

Evidence-Based Prosecution 
 
Unfortunately, the reality is that when a person 
with a disability and/or an older adult has been the 
victim of a crime, he or she may not be able to 
recall, understand, or articulate sufficient facts to 
support the conviction of the offender. While 
corroborating evidence is, of course, important in 
any prosecution, in cases where the victim may 
have a disability that precludes him or her from 
being able to provide a coherent narrative of the 
offense, it is even more important to let the other 
witnesses, physical evidence, and circumstantial 
evidence ñspeakò for the victim. In effect, evidence-
based protection requires law enforcement officials 
and prosecutors to treat the offense as a homicide 
case, where there is no victim. 
 
Many forms of evidence can be used to prosecute 
a case when the victim in unavailable to testify such as 911 call recordings and 
transcripts, child witness statements, neighbor witness statements, medical records, 
paramedic log sheets, prior police reports, protection orders, booking records, audio 
recordings of jail telephone calls, letters from the suspect, videotaped/audio taped 
interviews with the victim, and defendant's statements. Additionally, an expert witness 
can testify to explain reasons a victim may be absent as well as educating them on the 
dynamics of domestic violence, victimization and abuse against people with disabilities 
and/or older adults. 
 
Argument 

 
The closing argument is your opportunity to advocate for the victim. When prosecuting 
any criminal case, you need to explain to the jury how the facts of your case fit together 
to establish that the defendant committed the crime with which he or she is charged. 
The only difference in a case in which the victim has a disability or is an older adult is 
that you may have to place greater than ordinary reliance on other evidence to 
corroborate and supplement the victimôs testimony. In some cases, there may be 
evidence that supports the inference that the offender selected the victim because of his 
or her age or disability, whether because he or she perceived the victim as more 
vulnerable due to his or her age or disability, or even as a ñhate crimeò where the 
victimôs age or disability itself is the motive for the offense. In such cases, of course, 
these inferences should be appropriately argued to the jury. Otherwise, there is no 

Facts & Stats 
 

Denying access to supportive 
devices is a common strategy 
used by perpetrators to have 
power over older adults and 

people with disabilities. 
Depending upon the abilities of 
the individual and their needs, 
the perpetrator will focus in on 
tactics which effectively control 
the victim. Crime scene photos 
that can show that supportive 

devices are inaccessible to the 
victim are valuable. 
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reason to make your closing argument in a different manner than you would if the victim 
of the offense did not have a disability and was not an older adult because after all, the 
case is not about the victimôs disability, but the crime committed by the defendant. 

 
Defensive Strategy 

 
Cross-Examination 
 
When preparing cross examination for a case when the victim is an older adult or 
person with a disability, additional considerations may include: 
 

¶ The ability to use leading questions 
 

¶ When the defendant is known to the victim cross examination is a vehicle to get 
the defendant and witnesses to agree about aspects of the defendantôs 
relationship with the victim. 

 
Rebuttal 
 
Be watchful during the defense case for areas where you may want to present rebuttal 
testimony. Think about not only witnesses that can rebut the credibility of defense 
witnesses, but also for witnesses who could rebut their factual allegations about the 
capacity or credibility of the victim or their disability. Perhaps you might want to call the 
victim in rebuttal to talk about a specific aspect of their disability and explain it further.  

 
Case Outcomes 

 
Plea Negotiations, Reductions, and Dismissals 
 

¶ Where practical the Stateôs Attorneyôs Office shall consult with the victim prior to 
making an offer of a plea bargain or entering into plea negotiations with the 
defendant. (Rights of Crime Victims and Witnesses Act ï section 725 ILCS 
120/4.5c(4))  
 

¶ No case will be dismissed upon the request of the victim, unless the Stateôs 
Attorney determines that the case cannot proceed to trial without the victim and a 
reasonable effort has been made to determine the victimôs request to dismiss is 
not based on threats or intimidation. 
 

ñA 91-year-old woman was raped and beaten and died before the trial, her 
interviews were read into the record for the trial. When discussing the case, 
even the other states attorneys could not understand why someone would ñbe 
interestedò in raping someone that old. This is indicative of the challenge in 

dispelling myths when prosecuting these crimes.ò  
ï Illinois Assistant Stateôs Attorney 
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¶ The Stateôs Attorney should understand the 
victimôs reluctance to prosecute due to fears 
including: future 
violence/isolation/exploitation, violence 
perpetrated against other family members, 
nursing home placement, dying alone, or 
mental/physical impairments. 
 

¶ The Stateôs Attorney shall attempt to build 
rapport with the victim to gain their support and participation. 
 

¶ The victim shall be referred to the local adult protective services agency or other 
community advocates as appropriate. 
 

¶ If the victim fails to appear or is unable, and his/her testimony is not essential for 
a successful prosecution, the matter should proceed to trial. 
 

¶ In cases where the state cannot proceed to trial without the victim, a record of 
nolle prosequi shall be made to the court in writing. 

 
 

Sentencing 
 

The Stateôs Attorneyôs recommendation for sentencing should be based on the facts of 
the case and should be commensurate with sentences for other crimes. 
 
Factors in Aggravation (730 ILCS 5/5-5-3.2). If age or disability is not an element of the 
crime you are sentencing, the following applicable factors should be argued: 
 

¶ (a)(8)-victim is 60 years of age or older 
 

¶ (a)(9)-victim is physically handicapped 
 

¶ (a)(18)-offense committed in a nursing home 
 

¶ (a)(23)-crime was committed against a person who was elderly, disabled, or 
infirm by taking advantage of family or fiduciary relationship 

 
Additionally, the statute allows for the court to consider imposing an extended term 
sentence on any felony where the victim was 60 years of age or older (730 ILCS 5/5-5-
3.2(b)(3)(ii)) or where the victim was physically handicapped at the time of the offense 
(730 ILCS 5/5-5-3.2(b)(3)(iii)). 
 

 
 

ñThe man who molested us 
took a plea bargain. We did 
not know. We were trying to 
figure out what happened by 

reading the paper.ò 
 ï Woman with a disability in 

Illinois 
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Criminal Statutes 
 
RELATED CRIMINAL OFFENSES (720 ILCS)  
Just like anyone else, a person who has a disability or older adult can be the victim of 
any crime known to the law. However, certain types of offenses are more likely to target 
people who have disabilities or older adults. If a person is targeted for domestic violence 
and/or sexual assault or another crime because of their disability, the possibility of a 
hate crime exists.  
 
Set forth below are a number of offenses involving bodily harm, sexual abuse/assault, 
property damage or theft, and other offenses which may unfortunately be committed 
more frequently against people with disabilities or older adults, or for which the law 
provides different or enhanced penalties if committed against a person with a disability. 
Please note that while the quoted statutory sections may not use ñPeople Firstò 
language, such language is the preferred manner of communicating with and about 
people who have disabilities. 
 

ACT 5. CRIMINAL CODE OF 1961 

ARTICLE 9.  HOMICIDE 

5/9-1 First Degree Murder 

Section 5/9-1(b)(17) sets forth that it is an aggravating factor if ñthe 
murdered individual was a disabled person and the defendant knew 
or should have known that the murdered individual was disabled.ò 
Prior to the repeal of the death penalty in Illinois, this factor in 
aggravation could result in the imposition of a sentence of death. 
 

ARTICLE 10.  KIDNAPPING AND RELATED OFFENSES 

5/10-1 Kidnapping 

Section 10-1(b) provides that ña severely or profoundly intellectually 
disabled personò is confined against his or her will for purposes of 
this statute if such confinement is without the consent of such 
personôs parent or guardian. 

5/10-2 Aggravated Kidnapping 

Section 10-2(a)(2) elevates a kidnapping offense from a Class 2 
Felony under Section 10-1 to a Class X Felony if a person commits 
the offense of kidnapping and ñtakes as his or her victim ... a 
severely or profoundly intellectually disabled person.ò 

 

ARTICLE 11. SEX OFFENSES 

5/11-1.20 Criminal Sexual Assault 

Section 11-1.20(a)(2) provides that a person commits the offense of 
Criminal Sexual Assault if that person ñcommits an act of sexual 
penetration and ... knows that the victim is unable to understand the 
nature of the act or is unable to give knowing consent.ò  
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5/11-1.30 Aggravated Criminal Sexual Assault 

The offense of Criminal Sexual Assault is elevated from a Class 1 
Felony under Section 11-1.20 to a Class X Felony if, under Section 
11-1.30(a)(6) ñthe victim is a physically handicapped personò or 
under Section 11-1.30(c) ña person commits an act of sexual 
penetration with a victim who is a severely or profoundly 
intellectually disabled retarded person.ò 

 

5/11-1.50 Criminal Sexual Abuse 

Section 11-1.50(a)(2) provides that a person commits the offense of 
Criminal Sexual Abuse if that person ñcommits an act of sexual 
conduct and knows that the victim is unable to understand the 
nature of the act or is unable to give knowing consent.ò 
 

5/11-1.60 Aggravated Criminal Sexual Abuse 
The offense of Criminal Sexual Abuse is elevated from a Class A 
Misdemeanor or Class 4 Felony under Section 11-1.50 to a Class 2 
Felony if, under Section 11-1.60(a)(4) ñthe victim is a physically 
handicapped personò or under Section 11-1.60(e) ña person 
commits an act of sexual conduct with a victim who is a severely or 
profoundly intellectually disabled retarded person.ò 
 

5/11-9.5 Sexual Misconduct with a Person with a Disability 

Provides that it is a Class 3 Felony Offense for an employee or 
contractual agent of the Department of Human Services or a 
community agency funded by DHS to engage in an act of sexual 
conduct or sexual penetration with ña person with a disability who is 
under the care and custody of the Department of Human Services 
at a State-operated facility; or ...who is in a residential program 
operated or supervised by a community agency.ò 

 

5/11-14.4 Promoting Juvenile Prostitution 

Provides that it is a Class 1 Felony where a person ñadvances 
prostitution as defined in Section 11-0.1, where the minor engaged 
in prostitution, or any person engaged in prostitution in the place, is 
under 18 years of age or is severely or profoundly mentally 
retarded at the time of the offenseò (Subsection (a)(1)) or ñprofits 
from prostitution by any means where the prostituted person is 
under 18 years of age or is severely or profoundly mentally 
retarded at the time of the offenseò (Subsection (a)(2)). If the child 
or ñprofoundly mentally retardedò person is confined against his/her 
will by force or by threat of force, Subsection (a)(4) elevates this 
offense to a Class X Felony with an extended sentencing range of 
6-60 years in the Department of Corrections. 
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5/11-18.1 Patronizing a Minor Engaged in Juvenile Prostitution 

Despite the name of this offense, the provisions of this statute apply 
equally if the person commits the acts described with a ñseverely or 
profoundly mentally retarded personò as if the acts had been 
committed with a person under the age of 18. 

5/11-20.1 Child Pornography 
Despite the name of this offense, the provisions of this statute apply 
equally if the person commits the acts described with a ñseverely or 
profoundly mentally retarded personò as if the acts had been 
committed with a person under the age of 18. Please note that the 
language regarding ñseverely or profoundly mentally retardedò 
persons is not included in Section 11-20.1B, pertaining to the 
offense of Aggravated Child Pornography. 

 
 
ARTICLE 12. BODILY HARM 

5/12-2 Aggravated Assault 

The offense of Assault is elevated from a Class C Misdemeanor 
under Section 12-1 to a Class A Misdemeanor under Section 12-
2(b)(1) if the victim is a physically handicapped person. 
 

5/12-3.05 Aggravated Battery 

The offense of Battery is elevated from a Class A Misdemeanor 
under Section 12-3 to a Class 3 Felony under Section 12-3.05(b)(2) 
if the defendant causes ñbodily harm or disability or disfigurementò 
to any ñseverely or profoundly mentally retarded person.ò In cases 
of ñgreat bodily harm or permanent disability or disfigurementò to 
such victims, the offense is further elevated by Section 12-
3.05(b)(1) to a Class X Felony, with yet further sentencing 
enhancements if a firearm is used in the commission of the offense. 
 
The offense of Battery is elevated from a Class A Misdemeanor 
under Section 12-3 to a Class 3 Felony under Section 12-3.05(d)(2) 
if the victim is pregnant or physically handicapped. 
 
Section 5.05(a)(4) is a person who, in committing battery, 
intentionally or knowingly causes great bodily harm or permanent 
disability or disfigurement to an individual of 60 years of age or 
older. 
 

5/12-4.4a Abuse or Criminal Neglect of a Long Term Care Facility Resident; Criminal 

Abuse or Neglect of an Elderly Person or Person With a Disability 

Provides that it is a Class 3 Felony for certain specified types of 
caregivers (see statute for definitions) to endanger the life or health 
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of a resident of a long-term care facility, elderly person, or person 
with a disability, or to perform acts causing such personôs pre-
existing mental or physical condition to deteriorate, or to fail to 
perform acts necessary to maintain or preserve the life or health of 
such person, or abandons such person.  
 
With regard specifically to elderly persons or persons with 
disabilities, one who ñphysically abuses, harasses, intimidates, or 
interferes with the personal liberty of the personò (Subsection 
(b)(1)(D)) or ñexposes the person to willful deprivationò (Subsection 
(b)(1)(e)) also commits this offense. 
 
If commission of this offense results in the death of the victim, the 
offense is elevated to a Class 2 Felony, for which a prison sentence 
of not less than three years nor more than 14 years must be 
imposed (Subsections (d)(1) and (d)(2)). 

5/12-7.1 Hate Crime 

This statute elevates a number of specified misdemeanor offenses 
to Class 4 Felony offenses (or Class 2 Felony for second and 
subsequent offenses) if the offense is committed ñby reason of the 
actual or perceived race, color, creed, religion, ancestry, gender, 
sexual orientation, physical or mental disability, or national origin of 
another individual...ò (emphasis added). 
 

5/12-21.5 Child Abandonment 

Section 12-21.5(b)(3) provides that, for purposes of determining 
ñwhether the child was left without regard for the mental or physical 
health, safety, or welfare of that child,ò one factor to be considered 
is the ñspecial needs of the child, including whether the child is 
physically or mentally handicapped, or otherwise in need of 
ongoing prescribed medical treatment such as periodic doses of 
insulin or other medications.ò 
 

ARTICLE 16. THEFT AND RELATED OFFENSES 

5/16-30 Identity Theft 

Subsection 16-30(b)(1) provides that a person who commits the 
offense of Identity Theft against a person with a disability commits 
Aggravated Identity Theft. The precise classification of this offense 
varies based on the amount of financial loss to the victim and the 
prior record of the offender, but Aggravated Identity Theft is 
generally one class of offense higher than an Identity Theft with 
otherwise similar factual circumstances. 
 

ARTICLE 17. DECEPTION AND FRAUD 

5/17-56 Financial Exploitation of an Elderly Person or a Person with a Disability 

Provides that a person who ñstands in a position of trust or 
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confidenceò with an elderly person or person with a disability and by 
deception or intimidation obtains control over his or her property 
commits a felony offense. The precise classification of the offense 
varies based on the amount of financial loss to the victim, and, in 
the case of an elderly person, on the actual age of the victim. 
 

ARTICLE 18. ROBBERY 

5/18-1 Robbery  

 Robbery is elevated from a Class 2 Felony offense under this 

Section to a Class 1 Felony offense if the victim is a physically 

handicapped person. 

 
 

5/18-4 Aggravated Vehicular Hijacking 

The offense of Vehicular Hijacking is elevated from a Class 1 
Felony under Section 18-3 to a Class X Felony under Section 18-
4(a)(1) if the person from whose physical presence the motor 
vehicle is taken is a physically handicapped person. 

 

ARTICLE 26. DISORDERLY CONDUCT 

5/26-1 Disorderly Conduct 

Section 26-1(a)(8) provides that a person who transmits or causes 
to be transmitted a false report to the Department of Public Health 
under the Nursing Home Care Act, the Specialized Mental Health 
Rehabilitation Act, or the ID/DD Community Care Act commits a 
Class B Misdemeanor. 

 

  



70 
 

Case Law 

CRIMINAL CODE OF 2012 ï CRIMINAL SEXUAL ASSAULT Holding a position of 

trust, supervision, or authority in relation to a criminal sexual assault victim does not 

depend on the duration of that trust, supervision, or authority. In People v. Feller, 2012 

IL App (3d) 110164, the Illinois Appellate Court was asked to determine whether the 

Circuit Court of Putnam County erred when it found the defendant guilty of criminal 

sexual assault and aggravated criminal sexual assault, due to the defendantôs position 

of trust and authority over the victim, pursuant to Section 11- 1.20(a)(4) of the Criminal 

Code of 2012* (720 ILCS 5/11-1.20(a)(4) (West 2010)). Section 11-1.20(a)(4) states, in 

relevant part, that the accused commits criminal sexual assault if he or she commits an 

act of sexual penetration with a victim who was at least 13 years of age but under 18 

years of age when the act was committed, and the accused was 17 years of age or 

older and held a position of trust, authority, or supervision in relation to the victim. At the 

time of the offense, the victim was 14 years of age and the accused was 31 years of 

age. While assisting the victim (who was blind) in swimming in a lake, the defendant 

sexually assaulted the victim. On appeal, the defendant argued that his conviction 

should be reversed because the evidence was insufficient to prove that he was in a 

position of trust, authority, or supervision in relation to the victim. The defendant also 

argued that the General Assembly did not contemplate that short-term offers of 

assistance, where the defendant was in a position of trust, authority, or supervision for 

only a short duration, could result in enhanced criminal liability. The Illinois Appellate 

Court disagreed and affirmed the defendantôs conviction. The court determined that for 

the purposes of the statute, whether a defendant was in a position of trust, supervision, 

or authority in relation to the victim does not depend on the duration of that trust, 

supervision, or authority. A dissenting opinion argued that the statutory reference to ña 

position of trust, authority or supervision in relation to the victimò did not apply to actions 

based on momentary assistance such as that which the defendant offered in this case. 

CRIMINAL CODE OF 2012* ï STATUTE OF LIMITATIONS The extended limitations 

period for financial exploitation of an elderly person commences when the aggrieved 

party has knowledge, rather than suspicion, that a crime has occurred. In People v. 

Chenoweth, 2015 IL 116898, the Illinois Supreme Court was asked to decide whether 

the appellate court erred when it vacated the defendant's conviction of financial 

exploitation of an elderly person, holding that the extended period of limitations under 

paragraph (2) of subsection (a) of Section 3-6 of the Criminal Code of 2012 (720 ILCS 

5/3-6(a)(2) (West 2004)) had expired. Subsection (a) of Section 3-6 extends the general 

statute of limitations for theft involving a breach of fiduciary obligation, and paragraph 

(2) of that subsection provides that the prosecution may be commenced "within one 

year after the discovery of the offense by an aggrieved person . . . or in the absence of 

such discovery, within one year after the proper prosecuting officer becomes aware of 
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the offense." The State argued that the prosecution was timely because it was 

commenced within one year after the State's Attorney was informed of the offense. The 

defendant argued that subsection (a) was triggered when the victim learned from a 

detective that the defendant had written unauthorized checks, and that because the 

charges were brought more than a year after that date, the prosecution was outside of 

the extended limitations period. The court agreed with the State, holding that the 

limitations period commenced "when the . . . State's Attorney became aware of the 

offense." The court reasoned that paragraph (2) of subsection (a) requires more than 

mere suspicion of a crime, but rather "awareness or knowledge that there has been a 

violation of a penal statute." Under the court's interpretation of paragraph (2) of 

subsection (a), the victim learning that the defendant had written unauthorized checks 

amounted to suspicion of a crime, but not to absolute knowledge that the crime 

occurred. The court further noted in its reasoning that "the legislature enacted Section 

3-6(a) specifically to deal with the offender who has successfully avoided detection of 

his or her breach of fiduciary obligation for the term of the general time limitation. 

 

CODE OF CRIMINAL PROCEDURE OF 1963 ï MARITAL PRIVILEGE Testimony by a 

defendant's wife about the defendant's threat to kill her and the victim is not protected 

by the marital testimonial privilege. In People v. Trzeciak, 2013 IL 114491, the Illinois 

Supreme Court was asked to decide whether the appellate court erred when it held that 

Section 115-16 of the Code of Criminal Procedure of 1963 (725 ILCS 5/115-16 (West 

2010)) barred testimony by the defendant's spouse that the defendant tied her up, beat 

her, threw her in his pickup truck, had a gun, drove her to the victim's trailer, pointed at 

the trailer and said he would kill her and the victim. Section 115-16 provides that neither 

spouse "may testify as to any communication or admission made by either of them to 

the other or as to any conversation between them during marriage, except in cases in 

which either is charged with an offense against the person or property of the other. . .." 

The defendant argued and the appellate court held that the communications between 

the defendant and his wife were protected by the marital privilege because they were 

made during their marriage and were made privately. The Illinois Supreme Court 

reversed the appellate court, holding that not every communication between husband 

and wife made in private is confidential. The court, adopting interpretations of other 

states of what a confidential marital communication encompasses, reasoned that the 

privilege covers only those private exchanges which would not have been made but for 

the absolute confidence in, and induced by, the marital relationship and prompted by 

the affection, confidence, and loyalty engendered by such a relationship. The court 

further reasoned that whether a particular communication falls under the marital 

privilege depends on the nature and form of the communication and the circumstances 

immediately surrounding its making. The court noted that such a determination is a 
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preliminary question of fact to be decided by the trial court, and concluded that the trial 

court was well within its discretion to allow the wife's testimony. 

 

SEXUALLY VIOLENT PERSONS COMMITMENT ACT ï SEXUAL ABUSE OF 

COMMITTED PERSONS People civilly confined in facilities operated by the Department 

of Human Services under the Act are not protected by the same safeguards against 

sexual assault that are available to prison inmates. In Smego v. Meza, 2015 WL 

5636459 (C.D. Ill.), the District Court for the Central District of Illinois was asked to 

decide whether the plaintiff's complaint sufficiently stated a claim for relief when 

alleging, among other things, that the facility operated by the Illinois Department of 

Human Services ("IDHS") in which the plaintiff was civilly committed under the Sexually 

Violent Persons Commitment Act (725 ILCS 207/1 et seq.) violated the plaintiff's equal 

protection rights under the Fourteenth Amendment to the United States Constitution 

(U.S. CONST. amend. XIV). The plaintiff argued that the facility failed to have a reliable 

procedure for reporting and investigating sexual assaults allegedly occurring at the 

facility, and that his equal protection rights were violated because prisons operated by 

the Illinois Department of Corrections ("IDOC") have more thorough sexual assault 

reporting and investigation procedures than the facility operated by IDHS. The court 

dismissed the plaintiff's complaint for failing to state a claim, reasoning that because the 

plaintiff is in an IDHS facility, he is not similarly situated to an inmate in an IDOC prison. 

The court also opined that the difference between the reporting and investigation 

procedures for IDHS facilities and IDOC prisons might be because IDHS facilities are 

not subject to the federal Prison Rape Elimination Act of 2003 (42 U.S.C. § 15601 et 

seq.). 

 

ILLINOIS DOMESTIC VIOLENCE ACT OF 1986 ï SUBSTITUTION OF JUDGE AS OF 

RIGHT When an order of protection petition is brought in conjunction with another civil 

proceeding, there is no substitution of judge as of right even if the other civil proceeding 

is not pending. In Petalino v. Williams, 2016 IL App (1st) 151861, the Illinois Appellate 

Court was asked to decide whether the circuit court erred in denying a motion for 

substitution of judge as of right when an order of protection petition was brought in 

conjunction with a child custody case that was not pending. Paragraph (2) of Subsection 

(a) of Section 2 1001 of the Code of Civil Procedure (735 ILCS 5/2-1001(a)(2) (West 

2014)) provides that each party shall be entitled to one substitution of judge without 

cause as a matter of right, if it is presented before trial or hearings begin and before the 

judge to whom it is presented has ruled on any substantial issue in the case. Paragraph 

(2) of subsection (a) of Section 202 of the Illinois Domestic Violence Act of 1986 (750 

ILCS 60/202(a)(2) (West 2014)) provides that an action for an order of protection may 
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be commenced ñ[i]n conjunction with another civil proceeding. . . .ò The petitioner 

argued that because the petition for an order of protection was filed in conjunction with 

another proceeding upon which substantive issues had been decided, the respondent 

was not entitled to a substitution of judge. The respondent argued that when a petition 

for an order of protection is filed in conjunction with another civil proceeding, Section 

202(a)(2) of the Act requires the other civil matter to be pending at the time the order of 

protection petition was filed. The respondent further argued that because no substantive 

ruling had been made regarding the order of protection petition, 38 the respondent's 

motion for substitution of judge as of right should have been granted. The court agreed 

with the petitioner, holding that the circuit court did not err in dismissing the motion for 

substitution of judge as of right. The court reasoned that when Section 202(a)(2) is read 

in conjunction with other portions of the Act, it is apparent that it was the legislature's 

intent to make a distinction between ñpending civil casesò and ñanother civil proceeding.ò 

The court further reasoned that matters pertaining to child custody are ongoing 

proceedings that are best presided over by the same judge who is familiar with the 

parties and the facts of the case. 

 

ILLINOIS DOMESTIC VIOLENCE ACT OF 1986 ï PRIVILEGED COMMUNICATIONS 

The advocate-victim privilege is not limited to communications related to domestic 

violence. In People v. Sevedo, 2017 IL App (1st) 152541, the Illinois Appellate Court 

was asked to decide whether the trial court erred in denying a domestic violence 

advocacy centerôs motion to quash a subpoena for documents generated in connection 

with report of threatening statements made by a defendant indicted with threatening a 

public official. Paragraph (3) of subsection (a) of Section 227 of the Illinois Domestic 

Violence Act of 1986 (750 ILCS 60/227(a)(3) (West 2014)) defines "confidential 

communication" as "any communication between an alleged victim of domestic violence 

and a domestic violence advocate or counselor in the course of providing information, 

counseling, or advocacy." "Confidential communication" includes "all records kept by the 

advocate or counselor or by the domestic violence program in the course of providing 

services to an alleged victim concerning the alleged victim and services provided." 

Subsection (b) of that Section provides that "[n]o domestic violence advocate or 

counselor shall disclose any confidential communication or be examined as a witness in 

any civil or criminal case or proceeding or in any legislative or administrative proceeding 

without the written consent of the domestic violence victim except . . . in cases where 

failure to disclose is likely to result in an imminent risk of serious bodily harm or death of 

the victim or another person." The State argued that the advocacy center should be 

compelled to turn over the documents because they pertain to a statement made in 

public and not in a privileged context. The State further argued that the statement did 

not pertain to domestic violence, but rather to a detective's testimony at the defendant's 
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armed burglary trial. The advocacy center argued that the trial 58 court erred in denying 

its motion to quash the subpoena because the documents sought concerned a 

statement the victim made "to her domestic violence advocate while the advocate was 

attending [victimôs] armed robbery trial in accordance with the advocateôs job to provide 

information, counseling, or advocacy." The court agreed with the advocacy center, 

holding that the "documents were protected by domestic violence advocate-victim 

privilege." The court reasoned that, based on the plain language of the statute, the 

General Assembly intended the privilege to extend to "any communication beyond the 

topic of domestic violence, even statements unrelated to the information, counseling, or 

advocacy being provided to the victim." The General Assembly could have limited the 

scope of the privilege from "any communication . . . in the course of providing 

information, counseling, or advocacy" to "communications related to domestic violence 

and the services provided to the victim" but did not. 
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How Prosecutors Changed the Odds To Start Winning Some 

Of The Toughest Rape Cases 

January 16, 2018 5:00 AM ET 

Heard on All Things Considered 
Joseph Shapiro 

There's a trial scheduled in March at the marble courthouse in Newark, N.J., of a man 
charged with kidnapping and raping a young woman with an intellectual disability. 

That trial is likely to be a quiet one, with little attention, nothing like the feverish national 
press coverage 25 years ago of the trial ð in that same courthouse ð in another case 
of sexual assault of another young woman with an intellectual disability. 

That case, known as the Glen Ridge rape case, was the first time a sexual assault of a 

woman with an intellectual disability captured widespread national attention. In 1989, in 

Glen Ridge, N.J., an affluent suburban town of broad front yards and stone mansions, a 

group of popular high school athletes persuaded a young woman from the special 

education classes to come into a basement. They promised that if she did, she would 

get to go on a date with the football player she had a crush on. Then she was forced to 

perform oral sex and was assaulted with a baseball bat and a broomstick. 

Of the 13 young men in the basement that day, six left when the assault began. But no 
one stopped it. And not one reported it. 

The trial started in 1992. Four of the young men were convicted in 1993 ð three of 
aggravated sexual assault, the fourth of conspiring with the others. 
A young prosecutor back then, Robert Laurino, championed the case. Today, Laurino is 
the chief prosecutor in Essex County. And he continues to make prosecution of sex 
crimes against people with intellectual disabilities a priority. 

"There's probably no more satisfying victory that you can get than to be able to convict a 
person who is of a predatory nature, that would actually prey on the person with a 
disability," he says. 

The Glen Ridge rape case became a national lesson in how people with intellectual 
disabilities ð back then, the term was "mental retardation" ð are victims of sexual 
abuse. 

How to better pursue cases 
The rape of someone with an intellectual disability remains one of the hardest crimes for 
police to investigate and one of the hardest for prosecutors to win in court. A victim with 
an intellectual disability may have trouble speaking, or may not have words at all. And 

https://www.npr.org/programs/all-things-considered/2018/01/16/578251639
http://www.nytimes.com/books/97/08/03/reviews/glenridge-verdict.html
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when victims can speak, they may have trouble telling precise details, which makes 
them easy to confuse in a courtroom. 

That makes the rape of someone with an intellectual disability one of the easiest crimes 
to get away with. A perpetrator is free to rape again. And that's one reason people with 
intellectual disabilities are sexually assaulted at more than seven times the rate of 
people without disabilities. NPR obtained that number from unpublished data provided 
by the Justice Department. 

In the years since Glen Ridge, Laurino and his prosecutors have learned ð as have 
prosecutors around the country ð how to better pursue these tricky cases. And those 
lessons are being applied to the trial of Khrishad Clark, the man charged with 
kidnapping and raping a 29-year-old woman with an intellectual disability. That's the trial 
set to begin in March in Newark. 

The case started in May 2016, when the woman wandered away from the house where 
she lived. She explained later that she had wanted to go find her father. She walked to a 
phone store ð without any money ð thinking she could buy a phone and call him. Then 
she disappeared. 

Police searched for the woman on the streets late into the night. And one detective, who 
kept looking, happened to be near the woman's house when a van pulled up at 4 a.m. 
This tiny woman ð shaking with fear, he said ð got out. That's how police caught 
Clark, the driver of the van. 

"Keep it child friendly" 
After Glen Ridge, prosecutors, lawmakers and state officials in New Jersey looked for 
better ways to prosecute cases where people with intellectual disabilities were abused. 
One thing they did: They applied some of the best practices for prosecuting crimes 
against children. 

Fifteen years ago, the state built Wynona's House, a "child advocacy center" in Newark. 
That's where police took the woman that night. 

Wynona's House, a two-story brick building in Newark, is designed to be a place for 
children who have been physically or sexually abused. It houses a team of health care 
professionals, including therapists, who can respond in a crisis and then offer ongoing 
support. Also on site: There's a nurse who can do a rape exam. 

Police and prosecutors, who handle these cases, are based here, too. They're able to 
collaborate more effectively because they have offices next to each other. But that law 
enforcement side is kept out of sight on the second floor. That protects confidentiality 
and makes Wynona's House less scary for victims. "We don't want guns and badges in 
front of them," explains Kathleen Lyons-Boswick, an assistant prosecutor in the county's 
Special Victims Unit. "That's really important to keep it child friendly." 
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On the first floor, the walls are painted with colorful balloons, rainbows and birds. There 
are special interview rooms where child victims can tell their stories to one or two 
counselors. To avoid the need for the child to tell a story again or to multiple people ð 
which can be traumatic ð police investigators and others can watch from a room next 
door. 

And although the center is designed specifically for children, it is also a place where 
adults with intellectual disabilities are taken when they are victims of sexual violence. 

Looking for the different building blocks 
On that night in May 2016, the woman was taken upstairs to a separate interview room, 
not one of the ones set up for children. But this one, too, was set up for forensic 
interviews. She sat at a small table with a detective and a police sergeant. There's a 
camera, discreetly in a corner of the room. An assistant prosecutor watched the 
interview on a computer from a room across the hall and could relay questions. 

Adults with disabilities are not children. The investigators know they can't treat them the 
same way. But there's one thing that helps with both: Every police officer and 
prosecutor gets training in interview technique ð in how to ask concrete questions. That 
makes it easier for children and people with intellectual disabilities to answer more 
completely. 

Many people with intellectual disabilities think in concrete and literal ways. Abstract 
concepts, such as time, or the use of euphemisms, metaphors and analogies ð and 
some humor ð may be difficult to understand. That can lead to misunderstandings, and 
making things trickier: They often won't let someone know they don't understand, often 
because they want to please the person they're talking to, or they're embarrassed and 
try to hide their level of confusion. 

So better questions help build the facts necessary to making a case. Many people with 
intellectual disabilities, for example, have difficulty putting things in proper time 
sequence. That matters in court. 

The woman who was allegedly kidnapped and raped impressed investigators that night. 

"She was able to describe what happened to her," says Lyons-Boswick, the prosecutor 
who is trying the case. "A sexual assault that happens in private, in secret ð these 
things don't happen out in the open ð you look for all the different building blocks that 
corroborate the case." 

"These are individuals who tend not to come forward" 
At the time of the Glen Ridge trial, prosecutors rarely took to trial sexual assault cases 
against people with intellectual disabilities. Even when an offender was identified, only 
24 percent were charged with an offense, according to research in 1994 by Dick Sobsey 
of the University of Alberta ð a pioneering researcher of crime and intellectual 
disability. And of those who were charged, only 8 percent were convicted. 
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There are no good numbers today for how often someone is charged in the sexual 
assault of a person with an intellectual disability, or how often someone is convicted. 
Sobsey and others say the numbers have grown sharply since 1994. Still, only a 
minority of these rape cases end in a conviction. 

NPR's own numbers suggest that. NPR asked states for data on how often they got 
reports of sexual abuse of someone with an intellectual disability. Under federal 
requirements, states are required to follow up on suspected abuse when it is reported or 
observed by a provider of services, like a group home or a work program, that gets state 
and federal funding. 

The state data show that allegations of sexual assault rarely result in prosecution. In 
Texas, fewer than 1 percent of allegations were confirmed. In Florida, about 5 percent 
were verified. In Ohio, 23 percent were substantiated between 2012 and 2015. In 
Pennsylvania, 34 percent of allegations were confirmed. But only 40 percent of those 
were referred to law enforcement. Pennsylvania was the only state that provided referral 
data to NPR. 

And NPR's numbers, obtained from the Justice Department's use of a household 
survey, show that most cases don't get reported. When asked, the people with 
intellectual disabilities ð or a family member or someone else speaking on their behalf 
ð explained that they didn't think police would or could help (40 percent) or they 
handled the assault "with another way" (37 percent). 

"These are individuals who tend not to come forward," Laurino explains today. 
"Sometimes they don't even understand that they've been abused." 

By contrast, women without intellectual disabilities gave different reasons for not 
reporting sexual violence to police, according to the Justice Department: 20 percent 
feared retaliation, 13 percent believed police would not do anything to help and 13 
percent believed it was a personal matter. 

After Laurino won milestone convictions in the Glen Ridge case, he traveled around the 
country to conferences, where he would tell other prosecutors how to pursue these 
cases. "To show that these cases are, in fact, winnable," he says. "They take a lot of 
work. But if you invest in them, they are winnable and it's a great feeling when you can 
help somebody who really can't help themselves." 

As law enforcement officials saw other prosecutors winning these cases ð and as more 
prosecutors understood that these crimes were going unprosecuted ð more began to 
pursue sexual abuse against people with intellectual disabilities. 

Putting things in context 
People with intellectual disabilities and their families demanded prosecution, too. Nancy 
Thaler, the Pennsylvania official in charge of developmental disability programs there, 
says the integration of people with intellectual disabilities made a difference. "As they've 
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become more integrated in society, people have come to know them," says Thaler, a 
deputy secretary of Pennsylvania's Department of Human Services. "Thirty years ago, it 
was impossible to find a prosecutor to prosecute. In the 1990s and the 2000s, we 
started to see changes." 

Now, she says, prosecutors are more likely to be willing to file charges and judges are 
more likely to understand how to handle these cases. "Today, you might actually find a 
prosecutor who went to public school, in an inclusive school, with classmates that were 
disabled," says Thaler. "So they're familiar with people [with intellectual disabilities] and 
how they think and how they talk." 

Laurino, for example, came to the Glen Ridge case with a lifetime of that understanding. 
His older brother has an intellectual disability. 

But at trial in 1992 and 1993, Laurino had to explain to the court and to jurors how 
someone with an intellectual disability was easily manipulated. Defense attorneys tried 
to depict the young woman as a sexually experienced temptress who aggressively 
sought out sex with the young men charged with assaulting her. The judge allowed the 
young woman's sexual history to be noted in court. She'd had other sexual experiences. 
And, because her parents were worried that she was vulnerable, she'd started taking 
birth control pills when she was 16. 

Laurino put that into context. She was first sexually assaulted when she was 12. All her 
life, she'd been the victim of cruel pranks by classmates trying to see what they could 
get her to do. It started when she was 5 and some boys persuaded her to lick dog 
feces. By the time she was a teen, boys were trying to talk her into sex acts. 

Laurino countered the defense attorneys' depiction of her ð as the sexual aggressor ð 
by noting the limitations that came with her disability. She had no friends, but 
desperately wanted them. She had difficulty understanding the difference between sex 
and love and that she could say no to her classmates who asked for sex. 

"Why didn't you ask the boys to leave you alone?" Laurino asked the woman when she 
testified at the trial. 

"I didn't want to hurt their feelings," she replied. 

The Glen Ridge case divided the wealthy town. She was the young woman seen as 
having no future. They were the young men headed to college, expected to accomplish 
big things. 

The National Organization for Women and other feminist groups objected to the way the 
young woman was depicted by the defense attorneys and by town residents. They 
staged protests in Glen Ridge and outside the courthouse and sent representatives to 
watch the five-month trial. 
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There was national press coverage, a book ð Our Guys by journalist Bernard Lefkowitz 
ð and a made-for-TV movie from that book. 
 
The key to conviction 
 
Today, prosecutors have more weapons to bring these cases: There's better protection 
of the rights of rape victims in court. There are more laws to protect people with 
disabilities. And, for evidence, there's DNA testing. 

At the time of Glen Ridge, almost 25 years ago, DNA wasn't so commonly used. Now it 
is one of the best tools in these cases. 

There was an example last year in Boynton Beach, Fla. Prosecutors reopened a cold 
case ð from 13 years earlier. Back in 2004, police suspected a man of raping a 
disabled woman. She got pregnant. But the woman couldn't speak. The man denied the 
charge, and the case died. Then, in 2016, police reopened the case and later ran a new 
DNA test, and that linked the suspect. Pascal Estime was arrested at the airport in July 
2017 as he was about to board a plane, police said, headed to Haiti. But in November, a 
judge freed Estime, ruling that police had waited too long to do the DNA testing and that 
the statute of limitations had run out. 
DNA evidence will be presented at the March trial of Khrishad Clark. 

Still, the key to conviction in these cases is often the testimony of the victim. 

In the current case in Essex County, the prosecutors will spend many extra hours with 
the woman who was the victim, just to make sure she understands the legal process 
and to get her comfortable in a courtroom. Recently, Lyons-Boswick, the prosecutor, 
took the woman to the actual courtroom, to let her see what it looks like. She showed 
her the prosecution's table, where the judge sits at the bench, and she had the woman 
sit on the witness stand, next to the jury box. 

The judge explained, things, too. She shook the woman's hand and introduced herself. 
The judge put on her dark robe, like she will be wearing in court. 

Clark, at a preliminary hearing in June, and in a letter he sent to NPR from jail, says the 
evidence will show he did not commit rape. 

(Another case that got national attention that the office prosecuted showed how 
complicated these cases can get. In 2015, Essex County prosecutors won the 
conviction of college professor Anna Stubblefield for sexually abusing a man with 
significant disabilities who did not speak words. Prosecutors, and the man's family, said 
the man did not have the ability to consent to sex. Stubblefield said she and the man 
had fallen in love and had a consensual relationship. Last year, an appeals court threw 
out the conviction, saying the judge erred by not allowing defense testimony that argued 
the man could communicate ð with words ð by using a controversial method called 
"facilitated communication.") 

http://www.sun-sentinel.com/local/palm-beach/fl-pn-boynton-sex-battery-case-dismissed-20171114-story.html
http://www.sun-sentinel.com/local/palm-beach/fl-pn-boynton-sex-battery-case-dismissed-20171114-story.html
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Some courts ð but not in New Jersey ð allow victims with intellectual disabilities to 
keep a service animal, one trained just for court testimony, that will hide from the view of 
jurors so dog lovers won't be biased. Other courts let victims with intellectual disabilities 
avoid being in a scary courtroom, and take their testimony on videotape. 

It's hard work. It's extra work. And prosecutors like Laurino and Lyons-Boswick say it 
pays off. 

Barbara Van Woerkom contributed reporting to this story. 
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This is the third installment in our series on successfully investigating sexual assault 

against people with disabilities. In the previous installment, we introduced the topic of 

how to evaluate a victimôs general capabilities during the course of a sexual assault 

investigation. This is relevant when the victimôs cognitive disability might be severe 

enough to preclude the ability to consent to sexual acts. If this is the case, the victimôs 

lack of capacity to consent constitutes a legal element of the crime. In this installment, 

we continue this topic by discussing the more formal assessment of a victimôs specific 

capacity to consent to sexual acts.   

Severe or Profound Cognitive Disabilities  

While any disability the victim has can affect a sexual assault investigation, only 

cognitive disabilities have the potential to constitute a legal element of the crime. The 

question is whether the impairment is severe enough to prevent the person from being 

able to legally consent to sexual activity. If so, the investigation must establish three 

legal elements:  

1. Sexual contact or penetration was committed by the suspect against the 

victim.  

2. The victim lacked the capacity to consent to the sexual activity, based on a 

severe cognitive impairment.  

3. The suspect knew, or should have known, the severity of the victimôs 

cognitive impairment.  

 

In theory, a consent defense cannot be raised in such a case. However, there is no 

ñbright lineò for establishing how severe a cognitive impairment must be to render an 

individual incapable of consent. This must be determined based on the evidence 

gathered during a thorough law enforcement investigation, including a current 

assessment of the victimôs disability and a formal evaluation of the victimôs capacity to 

consent.   

Conducting a Formal Evaluation of Capacity to Consent  

 

There are a number of characteristics that influence an individualôs ability to consent to 

sexual activity, including their IQ, adaptive behavior, and current sexual behavior, as 

well as any sex education they may have received (Kennedy & Niederbuhl, 2001).  

Various tests are used around the country to evaluate such characteristics and make 
this determination. Knowing what test is used in your jurisdiction will guide the questions 
that need to be addressed during the law enforcement investigation.  
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On the following page, we provide a summary of the various tests for capacity to 
consent that are used in each state. The material is adapted from Morano (2001), but it 
has been updated with new information as of December 2013.   

Name of Test                                 States that Use This Test  
Nature of Conduct: This test requires that a 
person have an understanding of the sexual 
nature of any sexual conduct as well as the 
voluntary aspect of such activity, in order to 
be considered capable of consent.   

Montana, Nebraska, Nevada, New 

Jersey, North Carolina, North Dakota, 

Ohio, Oregon, Rhode Island, South 

Carolina, Texas, and Utah.  

Nature and consequences: This test 

requires that a person understand both the 

nature and consequences of a sexual act in 

order for consent to be valid. Additionally, 

the individual must understand the potential 

risks of sexual behavior, including negative 

outcomes such as unwanted pregnancy or 

sexually transmitted infections.  

Alabama, Alaska, Arizona, Arkansas, 

Indiana, Iowa, Kansas, New 

Hampshire, New Jersey, New Mexico, 

Oklahoma, Pennsylvania, Tennessee, 

Vermont, Virginia, and Wyoming  

Morality test: This test necessitates that a 
person have a moral understanding of 
sexual activity in addition to understanding 
its nature and consequences for consent to 
be valid.  

Colorado, Hawaii, Idaho, Illinois, New 

York, and Washington  

Totality of circumstances: This test 
requires the fact finder to examine all of the 
relevant circumstances to determine 
whether the victim was capable of 
consenting to the sexual acts in question.  

Illinois  

Evidence of mental disability: This test 

must consider ñevidence of mental 

disability.ò  

Connecticut, Maryland, Massachusetts, 

Michigan, Mississippi, Missouri, South 

Dakota, West Virginia, and Wisconsin  

Judgment test: This test is used in to 
determine whether the individual can give 
knowing and intelligent consent to sexual 
activity.  

Georgia and Minnesota  
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Law enforcement professionals are not required to become experts in determining a 

victimôs capacity to consent to sexual activity. However, understanding the test used in 

a particular jurisdiction can help guide officers and investigators in the type of 

information that should be gathered to help others make that determination.  For more 

detailed information on each of these tests, please see the OLTI Module entitled: 

Successfully Investigating Sexual Assault Against People with Disabilities.   

Specific Questions That Can Be Asked  

While the specific questions asked during an assessment will vary based on the test 

used in a particular jurisdiction, it will be important to begin by establishing what terms 

the victim uses for male and female genitalia. Once these terms are established, the 

interviewer should use the same words the victim does and proceed by asking 

questions such as the following:  

  

Å What do boys/girls do with that part of their body [using the victimôs terms]?  

Å Do you have a ______?  

Å What do you call it when a man puts his ______inside a womanôs__________? Do 

you know a name for that?  

Å What is sex?  

Å Why do people have sex?  

Å Where do babies come from?  

Å If a woman wants to have a baby, what does she do?  

Å If a woman wants to stop from having a baby, what does she do?  

Å Do boys have babies?  

Å When a man does that, does he like it? Does a woman?  

  

Other questions can address whether the victim understands that people can contract a 

disease from sexual activity, is able to differentiate between appropriate and 

inappropriate times and places to have sex, and recognizes situations or people that 

may pose a threat (Kennedy & Niederbuhl, 2001).  

  

 

 

 

https://www.evawintl.org/onlinetraining.aspx
https://www.evawintl.org/onlinetraining.aspx
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Up Next  

Now that we have provided an overview of how to evaluate the victimôs general 

capabilities as well as their specific capacity to consent to sexual acts, we transition to 

the topic of the victim interview. In the next two bulletins, we provide information on how 

to prepare for, and conduct the detailed follow-up interview with a victim who has an 

intellectual or developmental disability.   

For More Information  

This training bulletin is an adapted excerpt from the OnLine Training Institute (OLTI) 

module entitled: Successfully Investigating Sexual Assault Against People with 

Disabilities, by Sgt. Joanne Archambault (Retired, San Diego Police Department), 

Kimberly A. Lonsway, Ph.D., Shirley Paceley, MA, and Christine Herrman, JD.   

For more information, you can register for the interactive training module in the OLTI, or 

you can print out the document in our Resource Library. Please note, however, that the 

document version does not include the review exercises or test questions that are 

included in the OLTI. After successfully completing the module in the OLTI and passing 

the end-of-course test, you can also download a personalized certificate of completion.  
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http://www.evawintl.org/Library/Documents.aspx?FileType=&CategoryID=283
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Perpetrator T actics  

Tactics of Violence: General 

ü Becoming a relied upon caregiver 

ü άDǊƻƻƳƛƴƎέ 

ü Exploiting trust 

Tactics of Violence: Physical 

ü Forcing mobility without assistive device  

ü Causing injuries by taking advantage of disability 

ü Withholding food, personal care, medications 

ü Overmedicating or misusing medication to cause pain 

ü Refusing to comply with safety or medical recommendations 

ü Ignoring symptoms of illness 

ü Unnecessary use of restraints 

Tactics of Violence: Sexual 

ü ThǊŜŀǘŜƴƛƴƎ ǘƻ ƭŜŀǾŜ ƻǊ ŘŜƴȅ ŎŀǊŜ ƛŦ ǘƘŜȅ ŘƻƴΩǘ ŎƻƴǎŜƴǘ ǘƻ ǎŜȄǳŀƭ ŀŎǘƛǾƛǘȅ 

ü Abusing intimate body parts; grabbing genitals while providing care 

ü Taking advantage of lack of understanding about sex 

ü Forcing sterilization 

Tactics of Violence: Emotional 

ü Threatening, harming or scaring away service animals 

ü Ridiculing disability 

ü Discounting feelings by attributing them to disability 

ü Ignoring their presence and requests 

ü Denying their pain and needs 

ü Exploiting Credibility 

ü Making them think their crazy 
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Tactics of Violence: Isolation 

ü Controlling access to or breaking communication devices 

ü Taking away service animals 

ü Misusing medication for sedation 

ü Firing/harassing aides, nurses, personal assistants 

ü Stealing/Destroying adaptive equipment 

Tactics of Violence: Economic 

ü Coercing them to become payee, sign checks or other financial documents 

ü Fostering financial dependency 

ü Cancelling health insurance 

ü Exploiting power of attorney 

ü Controlling income (SSI/SSDI/AABD) 

Tactics of Violence: Exploiting Children 

ü Exploiting disability to get custody 

ü Undermining their authority as a parent based on their disability 

ü Minimizing them or ridiculing them as a parent because of disability 

Tactics of Violence: Using Privilege 

ü Exploiting lack of accessible service providers 

ü Exploiting their disability to undermine their credibility to service providers, 

courts, police 

ü Exploiting privilege of being a person without a disability 

ü Controlling clothing, food, activities, medications 

ü Belittling their intelligence 

ü Stating that they are lucky to have a relationship 

ü Making unilateral decisions 

ü Emphasizing their dependence and vulnerability 

ü Denying needed supports 
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Tactics of Violence: Minimizing, Denying, Justifying & Blaming 

ü Blaming their disability as the cause for abuse (i.e. burden, stress of 

caregiving) 

ü Denying their pain; minimizing challenges caused by their disability 

ü Exaggerating their disability; denying their abilities 

ü Justifying the abuse 

Tactics of Violence used against Deaf People 

ü Interpret falsely or inaccurately 

ü Striking/attacking before they can sense what is coming 

ü Not allowing children to use ASL 

ü tǳǘ ǘƘŜƳ Řƻǿƴ ōȅ ǎŀȅƛƴƎ ǘƘŜȅ ŀǊŜƴΩǘ ƎƻƻŘ ŜƴƻǳƎƘ ōŜŎŀǳǎŜ ǘƘŜȅ ŀǊŜ 5ŜŀŦ 

ü Use intimidation with body language & proximity when signing 

ü Move away from the Deaf community 

ü Check or destroy technology  

ü Erase messages or falsely reply 

ü Throw inappropriate objects to get attention 

ü Deny abuse by saying it is ok in Deaf culture 

ü Take advantage of lack of accessible services for Deaf survivors 
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The Power and Control Wheel for Elders and 

People with Disabilities 

Identified below are common tactics used by abusers. At the hub of the wheel is the 

intention of all the tactics: to establish power and control. Each spoke of the wheel 

describes a tactic. The rim of the wheel, which gives it strength and holds it together, is 

fear and physical abuse, or the threat of it. (Adapted from the Minnesota Coalition for 

Battered Women by the Vermont Network against Domestic Violence and Sexual Assault) 

 
 


