















































































































































































































































































































































































































































































































































































































































created a reasonable expectation that the death of a human being would
result therefrom; or

(12) the murdered individual was an emergency medical
technician - ambulance, emergency medical technician - intermediate,
emergency medical technician - paramedic, ambulance driver, or other
medical assistance or first aid personnel, employed by a municipality or
other governmental unit, killed in the course of performing his official duties,
to prevent the performance of his official duties, or in retaliation for
performing his official duties, and the defendant knew or should have
known that the murdered individual was an emergency medical technician -
ambulance, emergency medical technician - intermediate, emergency
medical technician - paramedic, ambulance driver, or other medical
assistance or first aid personnel; or

(13) the defendant was a principal administrator, organizer, or
leader of a calculated criminal drug conspiracy consisting of a hierarchical
position of authority superior to that of all other members of the conspiracy,
and the defendant counseled, commanded, induced, procured, or caused
the intentional killing of the murdered person; or

(14) the murder was intentional and involved the infliction of
torture. For the purpose of this Section torture means the infliction of or
subjection to extreme physical pain, motivated by an intent to increase or
prolong the pain, suffering or agony of the victim; or

(15) the murder was committed as a result of the intentional
discharge of a firearm by the defendant from a motor vehicle and the victim
was not present within the motor vehicle; or

(16) the murdered individual was 60 years of age or older and
the death resulted from exceptionally brutal or heinous behavior indicative
of wanton cruelty; or

(17) the murdered individual was a disabled person and the
defendant knew or should have known that the murdered individual was
disabled. For purposes of this paragraph (17), "disabled person" means a
person who suffers from a permanent physical or mental impairment
resulting from disease, an injury, a functional disorder, or a congenital
condition that renders the person incapable of adequately providing for his
or her own health or personal care; or



(18) the murder was committed by reason of any person's
activity as a community policing volunteer or to prevent any person from
engaging in activity as a community policing volunteer; or

(19) the murdered individual was subject to an order of
protection and the murder was committed by a person against whom the
same order of protection was issued under the lllinois Domestic Violence
Act of 1986; or

(20) the murdered individual was known by the defendant to
be a teacher or other person employed in any school and the teacher or
other employee is upon the grounds of a school or grounds adjacent to a
school, or is in any part of a building used for school purposes; or

(21) the murder was committed by the defendant in connection
with or as a result of the offense of terrorism as defined in Section 29D-
14.9 of this Code.
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Appendix 8

Captital Litigation Trust Fund Expenses by Year and Agency

Year | Cook County | Cook County | Cook County | Non-Cook | Non-Cook Non-Cook Total
PD SA Court PD SA Court Apptd

2003 $402,152.67 $347,379.30 $35,495.87 | $112,828.29 | $229,558.70 | $2,896,949.21 | $4,024,364.04
2004 | $1,419,383.24 | $2,335,881.87| $873,380.43 | $38,285.50 | $577,775.74 | $3,002,705.07 | $8,249,415.85
2005 | $1,552,366.39 | $2,619,567.70 | $786,003.95| $92,245.00 | $149,281.85| $2,140,338.62 | $7,341,808.51
2006 | $2,064,194.49 | $2,757,825.95 | $2,156,313.30 | $228,365.89 | $259,103.91 | $2,682,465.70 | $10,150,275.24
2007 | $1,665,891.92 | $2,785,799.26 | $1,112,715.85 | $192,628.42 | $278,166.89 | $1,997,289.46 | $8,034,498.80
2008 | $1,689,313.69 | $2,956,401.70 | $939,663.97 | $194,469.31 | $193,057.46 | $2,651,551.90 | $8,626,466.03
2009T | $2,069,141.04 | $2,069,141.04 | $1,506,405.82 | $89,920.66 | $459,500.00 | $1,693,807.79 | $7,887,916.35
Total | $10,871,443.44 | $15,871,996.82 | $7,409,979.19 $2,146,444.55 | $17,064,907.75 | $54,314,744.82

* Cook County 2003 figures include only the months of November and December

$948,743.07

T Cook County 2009 figures do not include the month of December
Source: Cook County figures were obtained from the Cook County Treasurer’s Office.
Non-Cook County figures were obtained from the Illinois State Treasurer’s Office.

1898664.1
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Appendix 9

SUMMARY OF INDICTMENTS FOR MURDER IN
ILLINOIS IN WHICH A NOTICE OF INTENT TO SEEK CAPITAL

PUNISHMENT WAS FILED," AND THE CASE WAS DISPOSED

OF IN THE TRIAL COURT DURING 2006

DEFENDANT, SENTENCE

CASE NO. & FOR DEFENDANT'S | VICTIM'S NO. OF
NO. | COUNTY? EXPLANATION MURDER® RACE RACE VICTIMS

Abrams, E. Notice withdrawn by state. African-
1 02 CR 21884 Plea agreement to murder. 60 years African-American Ameri 1

: merican
Bench: sentence.

Ashby, J. Bench: guilty of murder; : : : African-

2 03 CR 2693 eligible; sentence. Life African-American American 3

' In each of these cases, the State’s Attorney filed a notice of intent to seek capital punishment pursuant to lilinois Supreme

Court Rule 416(c):
“The State’s Attorney or Attorney General shall provide notice of the State’s intention to seek or reject

imposition of the death penalty by filing a Notice of Intent to Seek or Decline Death Penalty as soon as

practicable. In no event shall the filing of said notice be later than 120 days after arraignment, unless for good
cause shown, the court directs otherwise.”

2 Cook County unless otherwise noted.

3 This column shows the sentences received by the defendants for murder, but not additional sentences for terms of years
received for non-murder offenses as explained in note 1 on page 7.

1




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT’'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Ausby, E. Bench: not eligible (mental
Will County retardation). Life : : :
3 01 CF 1047 Plea agreement to murder. African-American | Asian 1
Bench: sentence.
Banks, D. Jury: guilty of murder, : . African-
4 01 CR 10553 eligible; sentence. Death African-American American 1
Battle. R Notice withdrawn by state. . _ .
5 03 CR 13668 Bench: guilty of murder, 75 years African-American | Caucasian 1
sentence.
Bright, L. Notice withdrawn by state. African-
6 Peoria County Plea agreement to murder. Life Caucasian American 8
05 CF 83 Bench: sentence.
. Notice withdrawn and
gg Sé"goljféjés murder count dismissed by —
7 State. Hispanic Indian 1
Plea agreement to armed
robbery.
Cole, R. Bench: guilty of murder; : : : African-
8 02 CR 27021 eligible; sentence. Life African-American American 1
Davis, J. Jury: guilty of murder. : - , :
9 98 CR 29279 Bench: eligible; sentence. Life African-American | Caucasian | 2
Davis, M. Notice withdrawn by state.
10 | Madison Cty. Plea agreement to murder. Life Caucasian Caucasian 1
04 CF 585 Bench: sentence.




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT'S VICTIM'S NO. OF

NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Donelson, A. Notice withdrawn by state. Africar-

11 00 CR 15501 Jury: guilty of murder. 45 years African-American American 1

Bench: sentence.
Durr, F. Notice withdrawn by state. African-
12 |99 CR 10030 Plea agreement to murder. Life African-American American 1
Bench: sentence.

13 Flemister, R. Notice withdrawn by state. . African-American African- 1
04 CR 29631 Jury: not guilty of murder. American
Gibbs, J. _ :

14 | Gallatin Cty. ‘Ju.?tl' nchtbguntIy of murder, — Caucasian Caucasian 2
03 CF 53 guilty of burglary.

. Notice withdrawn and
g'bbsz S, murder count dismissed by
allatin Cty. — : ,
16 03 CF 52 State. Caucasian Caucasian 2
Plea agreement to burglary.
Bench: sentence.
Gonzalez, J. Jury: guilty of murder. , : : : .

16 02 CR 14656 Bench: eligible; sentence. Life Hispanic Hispanic 1
Grady, W. Notice withdrawn by state. African-

17 | 03 CR 20799 Plea agreement to murder. 30 years African-American American 1

Bench: sentence.
Grayson, D. Notice withdrawn by state. African-
18 |03 CR 16933 Plea agreement to murder. 26 years African-American American 1

Bench: sentence.




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Griffin, G. Notice withdrawn by state. African-
19 | 01 CR 30149 Bench: directed verdict, not — African-American ; 1
: American
guilty of murder.
Groleau, J. Notice withdrawn by state. Arab-
20 |00CR 18344 Plea agreement to murder. 30 years Caucasian Ameri 1
: merican
Bench: sentence.
Guyton, R. Bench: guilty of murder. Caucasian/A
21 Kane County Notice withdrawn by state. 45 years African-American sian 1
05CF827 Bench: sentence.
Notice withdrawn by state.
Hamm, A. Jury: not guilty of murder
22 | DeWitt County Y- gurty : — Caucasian Caucasian 3
guilty of child
03 CF 102
endangerment.
Holeman, H. Blind plea to murder. . : African-
23 04 CR 22049 Bench: eligible; sentence. 49 years African-American American 1
Hoover, A. Notice withdrawn by state.
24 |03 CR 0931 Plea agreement to murder. 34 years African-American | Caucasian 1
Bench: sentence.
Hudson, V. Notice withdrawn by state. African-
25 |05CR 4789 Plea agreement to murder. Life African-American Ameri 1
) merican
Bench: sentence.
Hudson, V. Notice withdrawn by state. African-
26 |05CR 4790 Plea agreement to murder. Life African-American American 1

Bench: sentence.




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Johnson, M. Notice withdrawn by state. African-
27 03 CR 26786 Plea agreement to murder. 60 years African-American Ameri 1
) merican
Bench: sentence.
Jones, G. Notice withdrawn by state.
28 | 02CR 27812 Plea agreement to murder. 29 years African-American | Arab 1
Bench: sentence.
LaGrone, M. Jury: guilty of murder; not
29 DeWitt County eligible. LWOP African-American | Caucasian 3
03 CF 101 Bench: sentence.
Lipscomb, K. Blind plea to murder. : : African-
30 O1pCR 4450 Bench: eligible; sentence. LWOP African-American American 1
Morris, B. Bench: guilty of murder; not . ) African-
31 02 CR 2487 eligible;gsentence. S0 years African-American American 1
Mosley, E. Notice withdrawn by state. Africar-
32 |03 CR 15223 Jury: guilty of murder. 50 years African-American American 1
Bench: sentence.
: Jury: guilty of murder; .
33 g/l:;;;;.iﬂss. eligible. 60 years African-American 2::222;” 1
Bench: sentence.
Murray, J. Notice withdrawn by state. African-
34 |02 CR 22445 Jury: guilty of murder. 60 years African-American American 1
Bench: sentence.
Nelson, B. Jury: guilty of murder;
35 | Will County eligible; sentence. Death Caucasian Caucasian 4

02 CF 925




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
O’Brien, D. Bench: guilty of murder,; , , :
36 103CcR11710 | eligible; sentence. Life Caucasian Caucasin | 1
Phillips, H. Jury: guilty of murder. , : :
37 02 CR 10176 Bench: eligible; sentence. LWOP Caucasian Hispanic 3
Pugh, E. Notice withdrawn by state.

38 01 CR 26807 Ju_ry: not_ guilty of murder, — African-American Afncap- 1
guilty of involuntary | American
manslaughter.

Reeves, T. Jury: guilty of murder. , : African-

39 02 CF 1617 Bench: eligible; sentence. LWOP African-American American 1
Runge, P. Jury: guilty of murder; : , ,

40 101CcR17929 | eligible; sentence. Death Caucasian Hispanic |2
Rutledge, G. Notice withdrawn by state. , : : :

41102 CR 27625 Bench: not guilty of murder. B Hispanic Hispanic 1
Schroth, E. Notice withdrawn by state.

42 | 05CR 8460 Plea agreement to murder. Life Caucasian Hispanic 1

Bench: sentence.
Scaott, D. Notice withdrawn by state.
43 Sangamon Plea agreement to murder. 40 years African-American | Caucasian 3
County Bench: sentence.
01 CF 992
Shines, S. Notice withdrawn by state. African-
44 |02 CR 25129 Plea agreement to murder. 25 years African-American American 1

Bench: sentence.




DEFENDANT, SENTENCE

CASE NO. & FOR DEFENDANT’'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS

Smith, T. Notice withdrawn by state. African-

45 | 02 CR 20249 Jury: guilty of murder. 50 years African-American American 1
Bench: sentence.

Stewart, F. Notice withdrawn by state.
01 CR 07927 Bench: not guilty of murder, — : . African-

46 guilty of involuntary African-American | American 1
manslaughter.

Taylor, C Notice withdravyn a_nd
S murder count dismissed by
Vermillion Cty. State African-

47 |04 CF 741 ' — African-American : 1
Plea agreement to second American
degree murder.

Bench: eligible; sentence.
Taylor, K. Blind plea to murder. : : African-
48 01 CR 22674 Bench: eligible; sentence. LWOP African-American American 1
Taylor, K. Blind plea to murder. : : African-
49 01 CR 22678 Bench: eligible; sentence. LWOP African-American American 1
Taylor, K. Blind plea to murder. : : African-
50 01 CR 22679 Bench: eligible; sentence. LWOP African-American American 1
Washington, C. | Notice withdrawn by state. African-
51 01 CR 9864 Plea agreement to murder. 30 years African-American Ameri 1
: merican
Bench: sentence.
Weems, G. Jury: guilty of murder; African-

52 |01 CR 26145 eligible. Life African-American Ameri 1

merican

Bench: sentence.




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Whit%’ C. zztr'gzrvgct::ﬂrta:ilgr:igged by fri : African-
53 |02 CR 25129 State. — African-American American 1
Plea agreement to burglary.
Williams, A. Notice withdrawn by state. African-
54 |04 CR 4074 Jury: guilty of murder. 40 years African-American Ameri 1
: merican
Bench: sentence.
Williams, C. Notice withdrawn by state.
55 | Kane County Plea agreement to murder. 48 years Caucasian Caucasian 1
97 CF 415 Bench: sentence.
Williams, E. Bench: guilty of murder; . . African-
%6 |03CR14310 | eligible; sentence. 48years | African-American | \poican |
Williams, M. Notice withdrawn by state. African-
57 |04 CR 0451 Plea agreement to murder. 55 years African-American Ameri 1
_ merican
Bench: sentence.
Zeledon, D. Notice withdrawn by state. African-
58 |02 CR 28257 Plea agreement to murder. 32 years Caucasian American 1

Bench: sentence.




Not shown on this chart are:

1607910.13

1. Sentences received by four defendants who entered into plea agreements under which the

murder charges were dismissed, and the defendants were convicted of and sentences were
imposed on lesser felonies (J. Castillo, 20 years; S. Gibbs, 15 years; C. Taylor, 10 years;

C. White, 15 years), and sentences imposed on four defendants who were found not guilty of
murder but guilty of lesser felonies (J. Gibbs, 15 years; A. Hamm, 10 years; E. Pugh, 12 years;
F. Stewart, 10 years).

. Murder indictments against C. and L. Slack (01 CR 25129 and 01 CR 30199), because the

capital punishment notices were stricken by the trial court judge because the notices were filed
more than 120 days after arraignment. C. Slack entered into a plea agreement to murder and
a sentence of 25 years. A jury found L. Slack guilty of murder, and he was sentenced by the
trial judge to life imprisonment.

. The first indictment on which K. Taylor went to trial (01 CR 22676), because he was not then

eligible for capital punishment. A jury found him guilty, thus making him eligible for capital
punishment on the three remaining murder indictments listed in the chart. He was sentenced
in 01 CR 22676 to two concurrent 50 year sentences, consecutive to the sentences imposed in
the three cases listed in the chart.

. Two murder indictments against A. Hawkins (01 CR 6821 and 6822) in which the State filed

capital notices, which stated that Mr. Hawkins was “currently not eligible for the death penalty,
however if [he] is convicted of murder” in the first case to go to trial the State “shall be seeking
the death penalty.” In April 2006, a jury acquitted Mr. Hawkins in 01 CR 6822, hence he was
not eligible for capital punishment in 01 CR 6821, which was resolved in December 2006 by a
plea agreement to second degree murder, and a sentence of 15 years.



Appendix 9

SUMMARY OF INDICTMENTS FOR MURDER IN
ILLINOIS IN WHICH A NOTICE OF INTENT TO SEEK CAPITAL PUNISHMENT WAS FILED,' AND THE
CASE WAS DISPOSED OF IN THE TRIAL COURT DURING 2007

DEFENDANT, SENTENCE NO. OF
CASE NO. & FOR DEFENDANT'S VICTIM'S VICTIMS
COUNTY? EXPLANATION MURDER? RACE RACE

Adkins, R. Jury: guilty of murder. : : .

03CR 22832 | Bench: eligible, sentence. Death African-American | Caucasian | 1
Alfonso, M. Notice withdrawn by state.

DuPage County | Plea agreement to murder. LWOP African-American | Hispanic 1

01 CF 1864 Bench: sentence.

' In each of these cases, the State’s Attorney filed a notice of intent to seek capital punishment pursuant to lllinois Supreme
Court Rule 416(c):

“The State’s Attorney or Attorney General shall provide notice of the State’s intention to seek or reject
imposition of the death penalty by filing a Notice of Intent to Seek or Decline Death Penalty as soon as
practicable. In no event shall the filing of said notice be later than 120 days after arraignment, unless for good
cause shown, the court directs otherwise.”

2 Cook County unless otherwise noted.

3 This column shows the sentences received by the defendants for murder, but not additional sentences for terms of years
received for non-murder offenses as explained in note 1 on page 7.

1




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Alfonso, M. Notice withdrawn by state.
3 | DuPage County | Plea agreement to murder. LWOP African-American | Asian 2
01 CF 266 Bench: sentence.
Alvarez-Garcia, o
4 |J* Elienigré gslglr:%leﬁfcr:urder, LWOP Hispanic Hispanic 2
02 CR 27621 gib'e, '
Anderson, A. _ . . . African-
5 06 CR 24444 Bench: not guilty of murder. | — African-American American 1
Armour. C Notice withdrawn by state.
6 aa Plea agreement to murder. 20 years African-American | Caucasian |1
02 CR 211186 ,
Bench: sentence.
Notice withdrawn by state. :
Bennett, D. , : African-
7 ’ Plea agreement to murder. 26 years African-American . 1
05 CR 00362 Bench: sentence. American
Notice withdrawn by state. :
8 gg IgznbsDéss Plea agreement to murder. 28 years African-American ﬁm:?ig-an 1
Bench: sentence.

4 Defendant Alvarez-Garcia was initially sentenced to death by the bench on 03/30/2005. However, on 06/30/2005, the
presiding judge granted a Motion to Reconsider and Present Additional Mitigation, and on 03/09/2007, the sentence was

vacated. Alvarez-Garcia was subsequently given life for counts 7, 8, 15, 16 and 17-- all first degree murder charges.

2




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT’'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Brown. J Notice withdrawn by state. African-
9 P Jury: guilty of murder. 50 years African-American ) 1
05 CR 18295 Bench: sentence. American
Notice withdrawn by state.
Butler, C. Plea agreement to second . . African-
10 05 CR 12440 degree murder. 15 years African-American American 1
Bench: sentence.
Jury: guilty of murder.
Campuzano, G. _ - . . . .
11 04 CR 29482 Bench: not eligible, LWOP Hispanic Hispanic 2
sentence.
Notice withdrawn by state. :
12 gjr(l;ssq’s%s 4 Plea agreement to murder. 50 years Caucasian ﬁlf;lg?i?:;n 1
Bench: sentence.
Drapes, C Notice withdrawn by state. African-
13 . Jury: guilty of murder. 60 years African-American ) 1
05 CR 06665 Bench: sentence. ~ American
14 Earnest, D. Jury: not guilty of murder — African-American African- 1
04 CR 27431 ' ' American




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT’S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Ellis. D Notice withdrawn by state. Africar-
15 05 CR 25351 Jury: g-unty of murder. 49 years African-American American 1
Bench: sentence.
Ester, C. Bench: guilty of murder, . . African-
16| 06 CR 05267 eligible, sentence. 40 years African-American | o rican 1
Jury: guilty of murder. :
Foreman, R. : . . . African-
17 01 CR 9864 Bench: not eligible, LWOP African-American American 1
sentence.
. Jury: guilty of murder.
Gutierrez, N. : - . . .
18 04 CR 06151 Bench: not eligible, LWOP Hispanic Caucasian | 1
sentence.
Notice withdrawn by state.
Harris, J. Plea agreement to second : . African-
19 05 CR 21285 degree murder. 20 years African-American American 2
Bench: sentence.
Hernandez, J. Bench: guilty of murder, : . . .
20 05 CR 20768 eligible, sentence. 75 years Hispanic Hispanic 1
. Jury: guilty of murder, :
Hill, J. . . , African-
21 01 CR 30109 eligible. 60 years African-American American 1

Bench: sentence.




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Holmes, C. Bench: guilty of murder, . . African-
22 06 CR 09511 eligible, sentence. LWOP African-American American 2
Ingram, B. Jury: guilty of murder. : . African-
23 04 CR 17334 Bench: eligible, sentence. 45 years African-American American 1
Jefferson, L. Bench: guilty of murder, not : .
24 00 CR 18344 eligible, sentence. 60 years African-American | Arab 1
Jury: guilty of murder, ,
g5 | Jones, W. eligible. LWOP African-American | A\frican- 1
00 CR 13445 _ American
Bench: sentence.
Lawrence. P Notice withdrawn by state. African-
26 A Jury: guilty of murder. LWOP African-American : 1
01 CR 30741 : American
Bench: sentence.
Leach, C. Bench: guilty of murder, . . African-
21 04 CR 13211 sentence. 28 years African-American American 1
Notice withdrawn by state. ,
Leak Jr., E. o . . African-
28 05 CR 18294 Jury: g_uulty of murder. 75 years African-American American 1
Bench: sentence.
Notice withdrawn by state. :
Lloyd, C. : : African-
29 03 CR 06536 Plea agreement to murder. LWOP African-American American 1

Bench: sentence.




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Lobez. J Notice withdrawn by state.
30 Pez, v. Plea agreement to murder. 47 years Hispanic Caucasian |1
04 CR 27083 :
Bench: sentence.
Lovejoy, L. o :
31 | DuPage County iﬁ?blgeu'lstgni:l:rder’ Death African-American x::?ig-an 1
04 CF 2319 giv’e, '
Luna. J Jury: guilty of murder, not Caucasian,
32 o 4 eligible. LWOP Hispanic Hispanic, 7
02 CR 15430 _ :
Bench: sentence. Asian
Notice withdrawn by state.
33 Maldonado, M. Jury: guilty of murder. 60 years Hispanic Hispanic 1
99 CR 23858 :
Bench: sentence.
Martinez, E. _ . . . African-
34 00 CR 06449 Bench: not guilty of murder. — Hispanic American 1
Massey, A. Notice withdrawn by state.
35 | DeWitt County | Plea agreement to murder. LWOP Caucasian Caucasian (3
06 CF 59 Bench: sentence.
McCray, N Notice withdrawn by state.
36 06 CR 09038 Jury: guilty of murder. 75 years African-American | Caucasian |1

Bench: sentence.




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT’'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
McGowan. T Notice withdrawn by state. . .
37 02 CR 168’06' Plea agreement to murder. LWOP African-American | Caucasian | 1
Bench: sentence.
Middleton, B. Notice withdrawn by state. . : African-
38 | 03CcrR 11167 Bench: not guilty of murder. | African-American | aocrican 1
Miller, J. Notice withdrawn by state. African-
39 | Madison County | Jury: guilty of murder. LWOP African-American American 2
03 CF 1363 Bench: sentence.
Noble, S. Notice withdrawn by state. : : African-
40 | 05 CR 18887 Bench: not guilty of murder. | African-American | erican 1
Outlaw, D. Bench: guilty of murder, . . African-
41 03 CR 02084 eligible, sentence. LWOP African-American American 2
42 g; IEZIES,OSC:;}GS Bench: not guilty of murder. — African-American ﬁ::g?irc]:;\n 1
Ramirez. M Notice withdrawn by state. .
43 - Jury: guilty of murder. LWOP Hispanic Hispanic 2
01 CR 19273 :
Bench: sentence.
Notice withdrawn by state.
44 Ramos, A Jury: guilty of murder LWOP Hispanic Hispanic 2
01 CR 19273 ' '

Bench: sentence.




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT'S VICTIM'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
Ramsey, D.
Hancock Blind plea to murder. . .
45 County Jury- eligible, sentence. Death Caucasian Caucasian |2
96 CF 46
Reese, W. Jury: guilty of murder. , , African-
46 02 CR 20394 Bench: sentence. LWOP African-American American 1
. Notice withdrawn by state. .
Richardson, C. o . . African-
47 02 CR 20394 Jury: g-unty of murder. 60 years African-American American 1
Bench: sentence.
: Notice withdrawn by state. .
Smith, M. o . : African-
48 04 CR 14107 Jury: g.unty of murder. 40 years African-American American 1
Bench: sentence.
Notice withdrawn by state.
Plea agreement to :
Taylor, C. : . : African-
49 05 CR 20595 mvolu.ntary manslaughter of 10 years African-American American 1
a family member.
Bench: sentence.
Trevino. L Notice withdrawn by state. _ .
50 01 CR 15065 Bench: guilty of murder, LWOP Hispanic Hispanic 2

sentence.




DEFENDANT, SENTENCE
CASE NO. & FOR DEFENDANT'S VICTIM’'S NO. OF
NO. | COUNTY EXPLANATION MURDER RACE RACE VICTIMS
I::vl:z:]’cé' Jury: guilty of murder,
51 C eligible. LWOP Caucasian Caucasian |1
ounty

05 CF 19

Bench: sentence.
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Appendix 10

DEATH PENALTY COST STUDIES

1. Arizona

Date: 2002

Source: Office of the Attorney General, Capital Case Commission Final
Report Attachment D, “Case Study on State and County Costs
Associated with Capital Adjudication in Arizona: Data Set Ill
Research Report to Arizona Capital Case Commission”

The Data/Research Subcommittee of the Attorney General’s Capital
Case Commission (“Subcommittee”) was established to compare the cost
of adjudicating capital cases to non-cases. “Capital cases,” for the
purposes of this study were defined as cases in which the death penalty
was sought through the guilt phase of the trial. The data set used in the
study consisted of estimated state and county resource allocations in 30
capital and non-capital cases, including expenditures on pretrial motions,
trial-related psychiatric medical evaluations and exams, expert testimony,
trial-related special investigators, jury trial, jury selection, aggravation and
mitigation hearings, attorney trial preparation, and inmate incarceration.
Incarceration costs included housing defendants from indictment to
sentencing. Prosecution costs associated with post-conviction habeas
proceedings were not included.

The Subcommittee found significant cost disparities between all
phases of capital and non-capital cases:

The median costs to maintain an inmate in county jail from indictment
through sentencing were:

« $27,097.07 for capital cases
+ $16,909.05 for non-capital cases

The median costs of jury trials were:

+ $11,188.48 for capital cases
+ $6,291.53 for non-capital cases



The median costs relating to county prosecutors were:

« $24 527.20 for capital cases
» $20,376.50 for non-capital cases

The median costs relating to county public defenders were:

« $23,946.76 for capital cases
* $10,093.45 for non-capital cases

The median costs relating to appellate defense counsel were:

« $16,077.9 for capital cases
» $4,233.60 for non-capital cases

The median costs relating to the Attorney General’s representation of
the State in prisoners’ direct appeals and post-conviction petitions
were:

« $19,092.58 for capital cases
* $5,470.01 for non-capital cases.

There were also additional costs associated with aggravation and
mitigation hearings, and special experts used in capital cases but not in
non-capital cases.

Overall, the Subcommittee found that for the initial trial, the State
spent on average:

» $98,859.57 on cases in which the death penalty was sought
and ultimately imposed

« $103,942.60 on cases in which the death penalty was
sought through the guilt phase of trial, but ultimately not
imposed

» $93,654.19 on capital cases that resulted in a sentence of 25
years to life

« $57,563.96 on non-capital cases.



On appeal, the State spent on average:
« $163,897.26 on capital cases resulting in a death sentence

» $128,454.35 on capital cases that resulted in a sentence of
35 years to life

» $118,165.94 on capital cases that resulted in a sentence of
25 years to life

« $70,231.34 on non-capital cases.

Because of concerns about the small sample size and the lack of
concrete data in many areas, the Subcommittee recommended that the
State implement mechanisms for more accurately capturing cost data using
a larger sample size.

2. California

Date: 2008
Source: California Commission for the Administration of Justice, Final
Report

In 2008, the California Commission for the Administration of Justice
("“Commission”) released a report on the State’s capital punishment system,
concluding that the system was “dysfunctional” and “broken.” The
Commission proposed three alternatives to the State’s death penalty
system, one of which was a wholesale replacement of the death penalty
system with a “Maximum of Lifetime Incarceration” system. In support of
that recommendation, the Commission analyzed the costs associates with
“death cases,” defined as cases in which the death penalty was sought
through the guilt phase of trial. The Commission concluded that the State
could achieve significant savings with an alternative maximum life
imprisonment system:

Annual additional cost of first degree murder trials:

o Death penalty sought and obtained: $ 20 million



° Trial with maximum sentence of lifetime incarceration:
$5 million

Annual Additional cost of direct and indirect appeals in first degree
murder cases:

o Capital sentence imposed: $54.4 million

o Maximum sentence of lifetime incarceration imposed: $3
million

Annual additional cost of incarceration of persons convicted of first
degree murder:

o Capital sentence imposed: $137.7 million

o Maximum sentence of lifetime incarceration imposed:
$11.5 million

3. Connecticut

Date: 2003

Source:  State of Connecticut Commission on the Death Penalty, Study
Pursuant to Public Act No. 01-151 of the Imposition of the
Death Penalty in Connecticut, Submitted to the Connecticut
General Assembly

The Connecticut Commission on the Death Penalty studied the
defense costs of capital cases between 1973 and 2003. Given the limited
resources available to the Commission, and the limited record-keeping of
many State agencies, the Commission could not precisely identify the
differences in defense costs between capital cases and non-capital murder
cases. For example, with the exception of the Division of the Public
Defender Services, most State agencies did not track expenditures
allocated solely to capital felony cases.

Based on Public Defender Services' reports, the Commission
estimated that in cases in which the State sought the death penalty,
defense costs for were 88% higher than defense costs incurred for cases in



which the death penalty was not sought. The additional costs were
attributed to investigating aggravating and mitigating factors, and post-
conviction costs associated with appeals.

The Commission recommended that the State conduct a
comprehensive analysis of the additional costs associated with the death
penalty, and implement an improved system of documenting costs from
state and local agencies.

4, Indiana

Date: 2010
Source:  Legislative Services Agency, Office of Fiscal and Management
Analysis, Fiscal Impact Statement

As part of Senate Bill 43, which was aimed at expanding the list of
aggravating factors which would make a defendant eligible for the death
penalty or life without parole, the Indiana Legislative Services Agency
prepared a cost study evaluating the added costs expected to be incurred if
the bill was enacted. The Agency examined costs of 92 murder trials
between 2000 and 2007. The total cost for murder trials, for cases in which
the death penalty was sought, was $229,769, and $102,297 for cases in
which the life without parole was sought. The Agency determined that the
combined costs (costs of attorneys, expert witnesses, other costs, appeals,
and the discounted cost of incarceration) for murder cases noticed for
death in which a death sentence was imposed was $505,773, compared to
$151,547 in murder cases where the prosecution sought and the defendant
received a sentence of life without parole.

In its analysis, the Agency stated, "the death penalty is generally the
most expensive for trial courts to conduct because two attorneys are
required to represent the accused, and a bifurcated trial is conducted to
determine guilt or innocence and whether a sentence of death is
warranted.”



5. Kansas

Date: 2003

Source:  Performance Audit Report, Costs Incurred for Death Penalty
Cases: A K-GOAL Audit of the Department of Corrections, A
Report to the Legislative Post Audit Committee

In a 2003 report by the Kansas Legislative Division of Post Audit
prepared for the Legislative Post Audit Committee, the additional cost of
trying capital cases was estimated, based on reported time and money
expenditures received from judges, lawyers, and law enforcement officials
who participated in 22 death-eligible first degree murder cases between
1994 and 2003. In seven of the cases, the death penalty was sought and
imposed; in seven cases the death penalty was sought but not imposed,;
and in eight cases the death penalty was not sought.

At the time the 22 cases were tried, Kansas law did not provide for a
sentence of life without parole. Punishment for those convicted of capital
murder was either death or prison with eligibility of parole, set at either 25
or 50 years.

The Post Auditor concluded that the estimated median cost of a case
in which the death penalty was sought and imposed was $1.2 million,
whereas in a case in which the death penalty was sought but not imposed
the estimated median cost was $900,000, and a case in which the death
penalty was not sought the estimated cost was $740,000.

The Auditor concluded that death penalty cases tend to be more
expensive at both the trial and appellate level. The median trial costs for
murder cases in which the death penalty was sought was nearly 16 times
greater than the trial costs for murder cases in which the death penalty was
not sought. Increased costs were attributed among other factors, to the
increased number of attorneys involved, jury selection costs, length of
trials, expert withesses, separate sentencing trials, contracting with
mitigation specialists, and defense psychiatric costs. Estimated appeal
related costs were 21 times greater for cases in which the death penalty
was imposed, compared to those in which the death penalty was not
imposed.



The annual costs associated with incarcerating inmates sentenced to
death and inmates sentenced to life in prison were the same, because
Kansas does not have a death row; inmates under death sentences are
housed with other maximum security inmates.

6. Maryland

Date: 2008
Source:  Urban Institute Justice Policy Center, The Cost of the Death
Penalty in Maryland

The Urban Institute conducted a study based on the examination of
the costs of 509 capital-eligible cases that resulted in guilty verdicts
between 1978 and 1999. The focus of this study was to determine how the
death penalty affects costs related to the adjudication of death-noticed
cases, and the costs of incarceration for defendants sentenced to death.
Adjudication costs include guilt trial, penalty trial, post-conviction, and
appellate costs. The results were then weighted across a set of 1,136
cases that were identified as capital-eligible.

Between 1978 and 1999, death sentences were imposed in 56 of the
cases. |In 106 cases, the death penalty was sought but not imposed. The
combined expense of these 162 cases, including funding of the Maryland
Capital Defender’s Division, was $186 million.

In order to estimate the cost of each stage of processing, researchers
relied on administrative databases containing official records on each case,
and time estimates from attorneys, judges, and support staff. They
concluded that both the filing of a death notice and the imposition of a
death sentence added significantly to the cost of a homicide case. On
average, costs were as follows:

¢ 3$1.1 million for capital-eligible cases in which prosecutors did
not seek the death penalty

= $870,000 in prison costs
= $250,000 in adjudication costs



e $1.8 million for capital-eligible cases in which the death penalty
was sought but not imposed

= $950,000 in prison costs
= $850,000 in adjudication costs

¢ $3 million for capital-eligible cases in which the death penalty
was sought and imposed.

= $1.3 million in prison costs
» $1.7 million in adjudication costs

Thus, the Institute concluded that it cost an average of $1.9 million more to
have a defendant sentenced to death, than not to seek the death penalty.

Seventy percent of the additional costs were incurred during the trial
phase. These additional costs were due to a longer pretrial period; longer
and more intensive voir dire; longer trials with more time and resources
spent by attorneys prosecuting cases; and an expensive penalty phase.

Notable cost differences between death sentence cases and capital-
eligible cases which were not death-noticed are as follows:

. Trial costs (guilty phase) higher by $616,000 for death sentence
cases

. Sentencing costs (penalty phase) higher by $326,000 for death
sentence cases

. Appellate costs an additional $467,000 for death sentence
cases

. Incarceration costs for defendants sentenced to death an
additional $316,000.



7. New Jersey

Date: 2007
Source:  New Jersey Death Penalty Study Commission Report

The New Jersey Death Penalty Study Commission was created by
the New Jersey legislature to study all aspects of the death penalty,
including whether there was a significant difference between the cost of the
death penalty from indictment to execution, compared to the cost of life in
prison without parole. The Commission’s findings were based on
estimated costs provided by the Office of the Public Defender and the
Department of Corrections.

Although it was difficult to measure with any level of precision, the
Commission concluded that the costs associated with cases in which the
defendant was sentenced to death were greater than cases in which the
defendant was sentenced to life without parole.

The Office of the Public Defender estimated that eliminating the death
penalty would save its office $1.46 million a year in costs associated with
pretrial investigation and preparation, pretrial motions, jury selection,
additional staff attorneys, the penalty phase trial, and longer appeals.

The Department of Corrections estimated that eliminating the death
penalty, and thereby eliminating the need for a death row, would save the
State $974,430 to $1,299,340 per inmate over the inmate’s lifetime.

The Administrative Office of the Courts was unable to provide a cost
comparison of a death penalty trial with a non-death penalty murder trial.
The Office of the Attorney General indicated that there would be little cost
savings for its office, because the defendants would face the possibility of
life without parole, necessitating a protracted trial.



8. New York

Date: 1982
Source: New York State Defenders Association, Capital Losses: The
Price of the Death Penalty for New York State

Date: 2005

Source: New York State Assembly, The Death Penalty in New York: A
Report on 5 Public Hearings on the Death Penalty in New York
Conducted by the Assembly Standing Committee on Codes

In 2005, the Standing Committee on Codes of the New York State
Assembly prepared a report summarizing the testimony presented at public
hearings the Committee conducted, together with the Judiciary and
Correction Committees, between December 2004 and February 2005, for
purposes of reviewing the death penalty statute. One of the issues
discussed was the cost of the death penalty. In its report, the Assembly
pointed out that over the prior ten years, the state and local governments
had spent over $170 million administering the death penalty statute; that
seven persons had been sentenced to death; that four of the sentences
had been set aside on appeal; and that no executions had taken place.

The Schenectady County District Attorney testified that since 1995,
total statewide expenditures for death penalty prosecution and defense
were approximately $200 million. A representative of the New York State
Defenders Association testified that, based on conservative estimates, in
the previous decade the State spent $170 million on death penalty
prosecutions and defense, resulting in an average of approximately
$24 million per death sentence obtained. (This calculation did not take into
account the costs associated with handling the cases as non-capital.)

In 1982, the New York State Defenders Association published a
report on the costs associated with the death penalty.’ The Association
described costs related to the guilt phase, penalty phase, and appeals
stages of death penalty cases, based upon survey data, benchmarks and
estimates, where available, to estimate defense, prosecution, court, and
other costs. The Association applied these approximated costs to a

' The report does not analyze costs associated with murder cases in which
the death penalty was not sought.
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hypothetical case.? The Association estimated that the cost of capital
litigation associated with the guilt and penalty phases of trial, state court
and U.S. Supreme Court review of each death penalty case, would cost at
least $1.8 million in which a death sentence was imposed.

9. North Carolina

Date: 1993
Source:  Philip J. Cook & Donna B. Slawson, The Costs of Processing
Murder Cases in North Carolina

Date: 2009

Source:  Philip J. Cook, Potential Savings from Abolition of the Death
Penalty in North Carolina, American Law and Economics
Review

In 2009, a Duke University economist conducted an analysis of the
cost of the death penalty in North Carolina, focusing on fiscal years 2005
and 2006. He compared actual costs the State incurred in capital cases
with the likely costs the State would have incurred if the State had not
sought the death penalty in those cases.? He concluded that if the cases
had been treated as non-capital, there would have been a reduction of
State expenditures of $10.8 million per year. His breakdown of the
additional costs were:

2 The hypothetical case assumptions included the following: a four-week
trial of 120 trial hours, two trial lawyers, one investigator, expert costs, 125
hours of motion work, 344 hours or lawyer time for preparation and
investigation, a uniform formula to estimate prosecution costs, and 800--
900 billable hours related to direct review to the Court of Appeals, among
other estimates set forth in the report.

3 Mr. Cook analyzed information compiled on all cases in which the
defendant was indicted and arraigned for murder and which were disposed
of during fiscal years 2005 and 2006. He reviewed estimates of potential
savings as provided by the Office of Indigent Defense Services, the
Administrative Office of the Courts, the Center for Death Penalty Litigation,
and data obtained from the NC Department of Corrections annual reports.
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) Extra defense costs in trial phase $13,180,385

o Extra payments to jurors 224,640
o Appeals and post-conviction pleadings 7,473,556
. Resentencing hearings 594,216
. Prison costs 169.617
. Total estimated additional costs of the

death penalty, FY2005 and 2006 $21,642.414

In his 1993 study, the economist concluded that North Carolina
capital trials resulted in average additional costs of $4 million per year for
1991 and 1992.

10. South Carolina
Date: 2008

Source: Douglas, James W. and Stockstill, Helen K., “Starving the
Death Penalty: Do Financial Constraints Limit Its Use?”
29 Justice System Journal 326 (2008)

The authors conducted a study to explore their hypothesis that within
South Carolina counties, cost considerations play a part in the decision of
whether to seek capital punishment, with the number of capital charges
filed in a county positively related to the county’s median household
income. Their analysis compared the number of death penalty cases filed
in each county between 2005 and 2007, with the wealth of each county
measured by median household income. The authors interviewed nine of
the State’s sixteen circuit solicitors (equivalent to lllinois’ State’s Attorneys).
Six of the nine said they did not consider costs in their decisions
concerning the death penalty; three said they consider costs, but additional
costs would not preclude their seeking the death penalty if they believed
that was warranted. The majority of the additional expenses in capital
cases related to the defense and the court system, rather than the
prosecution; that the factors that increase costs included the requirement
that capital defendants be represented by two lawyers, increased use of
investigators and expert withesses, overtime pay for court staff, increased
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length of trial for capital cases compared with a non-capital case, appeals,
and increased costs associated with juries.

The authors concluded that, contrary to what the solicitors stated, the
data suggested that state solicitors do take costs into account, albeit
indirectly, in making decisions as to whether or not to seek the death
penalty. They based their conclusion on a statistically significant
relationship between median household income and the number of capital
charges filed in each county, which showed that solicitors in wealthier
counties sought the death penalty in more cases than those in less-wealthy
counties.

11. Tennessee

Date: 2004
Source:  Comptroller of the Treasury Office of Research, Tennessee’s
Death Penalty: Costs and Consequences

At the request of the Tennessee House Judiciary Committee, the
State’'s Comptroller conducted a study comparing the costs of first-degree
murder cases in Tennessee in which notices to seek the death penalty
were filed, to the costs of non-capital first degree murder trials. Using 240
randomly selected capital eligible cases, prosecuted between 1993 and
2003, the Comptroller obtained data from the Administrative Office of the
Court, the Department of Correction, and time and expense estimates from
responses to surveys received from court clerks, judges, and attorneys.

Based upon an analysis of costs related to various phases of the
proceedings, the Comptroller concluded that first degree murder cases in
which the prosecution filed a notice to seek the death penalty cost more
than first degree murder cases in which prosecutors sought either life with
or without parole. Thus, the survey data revealed the following average
trial costs in which the prosecutor sought:

Death penalty $46,791
Life without parole 31,494
Life with possibility of parole 31,622

The differences were owing to capital trials involving longer trials with more
pretrial investigative procedures, including mental health evaluations
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motions; more issues raised; additional attorneys, with higher hourly rates;
two separate jury hearings; and more frequent sequestering of juries.

As to the appeals phase, the Comptroller determined that there were
greater expenses on direct appeals to the Court of Criminal Appeals in
cases in which a death penalty had been imposed, compared to cases in
which the defendant was sentenced to life with or without parole. The
additional costs were due to increased time defense counsel spent on
capital case appeals, and the increased time and cost involving the Court
of Criminal Appeals’ staff, compared to non-capital appeals. Additional
costs were also incurred owing to statutory provisions for automatic
appeals to the Tennessee Supreme Court in capital cases which were
affirmed by the Court of Criminal Appeals.

The Comptroller also noted that from 1977 to 1995, approximately
30% of capital sentences were reversed based on trial errors, and
remanded for new trials.

The Comptroller found that prosecution and defense expenses for
proceedings following affirmance by the Tennessee courts (in state and
federal courts, and gubernatorial clemency hearings) were higher in capital
than non-capital cases.

The Comptroller concluded that the annual cost of incarceration was
the same for Tennessee death row inmates as for other maximum security-
inmates with life sentences. Although almost all defendants under death
sentences were housed separately, the prisons calculated daily
incarceration costs based on the entire prison population. After the death
row inmates are executed, there is an annual savings, but at the time the
study was done, the only defendant executed in Tennessee between
reinstatement of the death penalty in Tennessee in 1977 and 2004 (of 97
sentenced to death) spent 19 years in jail after conviction.

The Comptroller concluded that overall, first degree murder cases in

which a notice to seek the death penalty was filed cost more than cases in
which the State did not seek the death penaity.
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12. Washington

Date: 2006
Source:  Washington State Bar Association, Final Report of the Death
Penalty Subcommittee of the Committee on Public Defense

A Subcommittee of the Washington State Bar Association conducted
a study of additional trial and appeal costs in cases prosecuted in
Washington in which the prosecution sought the death penalty. The
Subcommittee based its study on surveys sent to elected prosecutors and
directors of public defender programs, asking their best estimates of cost
differences between trying capital cases in which the prosecution sought
the death penalty and non-capital cases; information from the
Administrative Office of the Courts; research on the costs incurred by state
and federal agencies in appellate review of cases in which the death
penalty was imposed; and interviews with members of the prosecution and
defense teams in the State v. Ridgway case, one of the State’s most
complex and expensive serial murder cases, which resulted in a guilty plea
and consecutive life sentences for at least 48 murders.

The members of the Subcommittee concluded that cases in which the
death penalty was sought were more costly because they involve additional
work and expenses related to presentation of the evidence and the
procedural and substantive requirements for capital cases. For example,
capital cases involve the appointment of two attorneys, complex pretrial
motions and legal issues, more detailed and lengthy jury selection,
presentation of the evidence, extensive mitigation investigations, and the
penalty phase trial.

Based on the average of the estimates provided by prosecutors and
public defenders, the Subcommittee concluded that, at the trial level,
prosecuting a murder case in which the death penalty was sought cost an
additional $217,000, and defending cost an additional $246,000. When
other costs unique to capital cases are included, the Subcommittee
concluded that, compared to trial level costs in non-capital murder cases,
the total additional costs of trying capital cases was in the range of
$467,000 per trial, and that the trial of a capital case cost an additional
$47,000 to $70,000 in court costs.
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As to appeals in murder cases in which a death sentence was
imposed, compared to non-death penalty first degree murder appeals, the
average defense lawyers’ fees and costs were approximately $100,000
more in capital cases ($117,799) than for non-capital cases ($16,971).

National studies

1. United States Judicial Conference

Date: 1998

Source:  Federal Death Penalty Cases: Recommendations Concerning
the Cost and Quality of Defense Representation, prepared by
the Subcommittee on Federal Death Penalty Cases, Committee
on Defender Services, Judicial Conference of the United States

In 1998, the Committee on Defender Services of the United States
Judicial Conference conducted a budget analyses of a sample of cases
tried in federal courts between 1990 and 1997 in which the defendant was
charged with an offense punishable by death. The analysis compared the
cases in which the death penalty was sought, to those in which the death
penalty was not sought. The Committee examined the amount of time
prosecutors and defense lawyers billed for time spent on client
conferences, research, hearings and trials. They determined that, on
average, lawyers in cases in which the death penalty was sought billed
more than ten times the number of hours of lawyers in non-capital cases;
the average total cost of capital trials was $218,112, compared to an
average total cost of $55,772 for trials in which the death penalty was not
sought.

2. Death Penalty Information Center

Date: 2009

Source:  Smart on Crime: Reconsidering the Death Penalty in a Time of
Economic Crisis, A Report from the Death Penalty Information
Center

The Death Penalty Information Center (DPIC) reported that there is

no national figure for the additional costs incurred in murder cases in which
the death penalty was sought, compared to those in which the death
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penalty could be but was not sought. Costs vary from state to state,
depending on state statutes and court rules and pay scales, and the
frequency with which state prosecutors seek the death penalty. In states
that have conducted an estimate, the methodologies used are so different
that compiling a national average is challenging. However, all of the
studies conclude that the death penalty system is more expensive than an
alternative system in which the maximum sentence is life without parole.

Between 1976 when the Supreme Court “reinstated” the death
penalty, approximately 7,500 death sentences were imposed in the United
States. Based on North Carolina’s 1993 estimate that it cost approximately
$300,000 more to seek the death penalty than to seek a lesser sentence of
life in prison, the DPIC concluded that there was a countrywide expenditure
of $2.25 billion more than what would have been spent if the death penalty
had not been sought in those cases.
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Appendix 11

CIVIL DAMAGE AWARDS TO DEFENDANTS SENTENCED TO DEATH IN ILLINOIS, AND
COSTS TO DEFEND AGAINST THE CLAIMS, 1997-2010

Claimant

Burrows, Joseph
Cobb, Perry

Cruz, Rolando
Fields, Nathson
Gauger, Gary
Hernandez, Alexandro
Hobley, Madison
Howard, Staniey
Jimerson, Verneal
Jones, Ronald
Kitchen, Ronald
Lawson, Carl
Orange, Leroy
Patterson, Aaron
Porter, Anthony
Smith, Steven
Tillis, Darby

Williams, Dennis

TOTALS

County Court of Claims

I[roquois

Cook $120,300
DuPage 120,300
Cook 199,150
McHenry 60,150
DuPage

Cook 161,005
Cook 161,005
Cook 120,300
Cook 125,036
Cook 199,150
St. Clair 120,300
Cook 161,005
Cook 161,005
Cook 145,875
Cook 125,036
Cook 120,300
Cook 140,350

$2,240,268

Appendix 11

Settlements Fees Paid to Defend
$100,000

2,892,564 $1,960,743

2,197,391

1,366,085 377,864

7,500,000 3,119,228

800,000 767,466

8,800,000 1,054,061

2,200,000 11,126

23,118

5,500,000 994,257

5,000,000 2,663,761

661,027

288,328

12,800,000 1,054,061

$46,958,650 $15,172,431

Totals

$100,000
120,300
4,973,608
199,150
2,257,541
1,743,949
10,780,233
1,728,471
9,974,361
2,336,162
222,268
120,300
6,655,262
7,824,766
806,902
413,364
120,300
13,994,411

$64,371,349
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Appendix 12

CAPITAL LITIGATION TRIAL BAR

APPROVED ATTORNEY TRAINING PROGRAMS

(Supreme Court Rules 714(b) and 714(g))

The following training programs have been approved for the purposes of Supreme Court Rule 714(b) qualifying
training for applications filed within two years of the date of the program and Supreme Court Rule 714(g) Continuing

Legal Education.

*Please Contact the Sponsor for Course Information*

The approved programs offered in 2010 can be used as a qualifying program or as Continued Legal Education.

Program

Defending Illinois Death Penalty Cases
Advanced Trial Advocacy

Defending Illinois Death Penalty Cases

in 2010.

Latest Developments to Improve Trial Practice

Professional Advocacy in Capital Cases

. Annual AGACL Conference

2010 Clarence Darrow Death Penalty
Defense College

Advanced Trial Advocacy

Defending Illinois Death Penalty Cases

Defending Illinois Death Penalty Cases in 2010

2010 Forensic Seminar for
Capital Defense Attorneys

Sponsor

Office of the State Appellate Defender

Illinois Institute of Continuing Legal Education
State’s Attorneys Appellate Prosecutor

West Suburban Bar Association

Office of the Cook County Public Defender

Office of the Cook County State’s Attorney

Association of Government Attorneys
In Capital Litigation

DePaul University School of Law

State’s Attorneys Appellate Prosecutor

Office of the State Appellate Defender

Illinois Institute of Continuing Legal Education

West Suburban Bar Association

DePaul University School of Law

* for Recertification and Rule 714(g) Compliance Only

Capital Litigation Training

Lake County Bar Association

Dates/Location

October 14-15, 2010
Collinsville, IL

September 20-24, 2010
Springfield, IL

September 16-17, 2010
Chicago, IL

September 2-3, 2010
Oak Brook, IL

September 1-2, 2010
Chicago, IL

August 31-September 3,
2010
San Diego, CA

May 24-28, 2010
Chicago, IL

March 22-26, 2010
Springfield, IL

March 22-23, 2010
Chicago, IL

March 18-19, 2010
Chicago, IL

February 18-19, 2010
Chicago, IL

January 28-29, 2010
Gurmnee, IL

The approved programs offered in 2009 can be used as a qualifying program or as Continued Legal Education.

Program

pital Litigation Training:
« rosecutors and Professionalism

Sponsor

State’s Attorneys Appellate Prosecutor

Dates/Location

November 19-20, 2009
Springfield, IL

Hours

12

12

12

12

12

12

12

12

12

12

12

Hours

12



Prosecuting Homicide Cases

vefending Illinois Death Penalty Cases

Advanced Trial Advocacy

30" Annual AGACL Conference

Clarence Darrow Death Penalty Defense

College Seminar

Professional Advocacy in Capital Cases

Prosecuting Homicide Cases

Defending Illinois Death Penalty Cases

Advanced Trial Advocacy

National College of District Attorneys

Office of the State Appellate Defender
Illinois Institute of Continuing Legal Education

State Appellate Prosecutor’s Office
Association of Government Attorneys
In Capital Litigation

DePaul University College of Law
Center for Justice in Capital Cases

Office of the Cook County State’s Attorney
Office of the DuPage County State’s Attorney
Office of the State Appellate Prosecutor
National College of District Attorneys

Office of the State Appellate Defender and

Illinois Institute of Continuing Legal Education

State’s Attorneys Appellate Prosecutor

November 8-12, 2009
San Francisco, CA

October 29-30, 2009
Springfield, IL

September 20-24, 2009
Springfield, IL

July 29-August 1, 2009
Miami, FL

June 1- June 5, 2009
Chicago, IL

May 14-15, 2009
Chicago, IL
April 26-30, 2009

San Francisco, CA

March 26-27, 2009
Chicago, IL

March 8-12, 2009
Springfield, IL

The approved programs offered in 2008 can be used as a qualifying program or as Continued Legal Education.

ogram

Defending Illinois Death Penalty Cases

Jury Persuasion For Life

2008 Capital Litigation Training

2008 Annual Death Penalty Seminar

Advanced Trial Advocacy

29" Annual AGACL Conference

Clarence Darrow Death Penalty

College Seminar

2008 Capital Litigation Seminar

Advanced Trial Advocacy

Life in the Balance 2008
Defending Death Penalty Cases

Sponsor

Office of the State Appellate Defender and
Illinois Institute of Continuing Legal Education

Office of the Cook County Public Defender

Illinois State Appellate Prosecutor’s Office

DePaul University College of Law
Center for Justice in Capital Cases
State’s Attorneys Appellate Prosecutor
Association of Government Attorneys

In Capital Litigation

DePaul University College of Law
Center for Justice in Capital Cases
Lake County Bar Association

State’s Attorneys Appellate Prosecutor

National Legal Aid and Defender Association

Dates/Location

November 17-18, 2008
Springfield, IL

October 29-30, 2008
Chicago, IL

October 15-16, 2008
Springfield, IL

October 10-11, 2008
Chicago, IL

September 7-11, 2008
Springfield

August 27-30, 2008
San Francisco, CA

May 27-31, 2008
Chicago, IL

April 30-May 1, 2008
Gumee, IL

March 9-13, 2008
Springfield, IL

March 8-11, 2008
Atlanta, GA

12

12

12

12

12

12

12

12

12

Hours

12

12

12

12

12

12

12

12

12



Defending Illinois Death Penalty Cases

Office of the State Appellate Defender and
Illinois Institute of Continuing Legal Education

March 4-5, 2008
Chicago, IL

The approved programs offered in 2007 can be used as a qualifying program or as Continued Legal Education.

Program

Forensic Evidence Course

Defending Illinois Death Penalty Cases

Capital Litigation Training -
The Need for Effective Advocacy &
Professionalism

Making the Case for Life X

Advanced Trial Advocacy

2007 Annual Death Penalty Seminar

28™ Annual Conference

ipital Litigation Training -
‘Effective Advocacy & Professionalism”

Clarence Darrow Death Penalty Defense
College Course

Defending Illinois Death Penalty Cases
Advanced Trial Advocacy
Life in the Balance 2007

Defending Death Penalty Cases

Prosecuting Homicide Cases

Sponser

National College of District Attorneys

Office of the State Appellate Defender and
Illinois Institute of Continuing Legal Education

State Appellate Prosecutor’s Office

National Association of Criminal
Defense Lawyers

State Appellate Prosecutor’s Office

Office of the State Appellate Defender
Association of Government Attorneys in
Capital Litigation (AGACL)

Office of the Cook County State’s Attorney
DePaul University College of Law

Center for Justice in Capital Cases

Office of the State Appellate Defender and
Illinois Institute for Continuing Legal Education

State Appellate Prosecutor’s Office

The National Legal Aid and Defender Assoc.
(NLADA)

National College of District Attorneys

Dates/Location

November 25-29, 2007
San Diego, California

November 8 - 9, 2007
Fairview Heights, IL

October 11 - 12, 2007
Springfieid, IL

September 21 - 23, 2007
Las Vegas, NV

September 9 - 13, 2007
Springfield, IL

September 6 - 7, 2007
Chicago, IL

July 25 - 28, 2007
Lake Buena Vista, FL

June 21 - 22,2007
Chicago, IL

May 29 - June 2, 2007
Chicago, IL

March 19 - 20, 2007
Chicago, IL

March 11 - 15, 2007
Springfield, IL

March 10 - 13, 2007
Dallas, TX

Feb. 25 - Mar. 1, 2007
San Francisco, CA

12

Hours

12

12

12

12

12

12

12

12

12

12

12



PLEASE CHECK BACK FREQUENTLY FOR UPDATES TO THIS FORM.
CAPITAL LITIGATION TRIAL BAR

APPROVED ATTORNEY TRAINING PROGRAMS
(Supreme Court Rule 714(b)(g))

The following agencies or organizations have provided approved training programs.
Please contact these providers to inquiry about future programs.

Association of Government Attorneys in Capital Litigation
Contact: Paul J. McMurdie, Secretary

Center for Justice in Capital Cases
Contact: Professor Andrea Lyon, Director /or
Emily Hughes, Associate Director
DePaul University
College for Justice in Capital Cases
College of Law
312-362-5837
alyonl@depaul.edu
ehughes2@depaul.edu

Chicago Bar Association
Contact: Veronica Chaney

Cook County Public Defender
Contact: Jeff Howard
312-869-6149, ext. 3059

Cook County State’s Attorney
Contact: Paula Hudson Holderman/or
Randy Roberts, Director of CLE

Hlinois Institute for Continuing Legal Education
Contact: Karen S. Darby, Executive Director
Steven C. Rahn, Director of Courses

National College of District Attorneys
Contact: Mary Ellen Nodelman

Office of the State Appellate Defender
Contact: Cheryl Bormann
cheryl.bormann@osad.state.il.us

State’s Attorneys Appellate Prosecutor
Contact: Matthew Jones
mjones@ilsaap.org

Revised:
September 21, 2010
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Appendix 13

RECOMMENDATIONS FOR JURY INSTRUCTIONS IN PENALTY HEARING'

If any one of you finds that a mitigating factor listed in these
instructions is supported by the evidence, you must treat that mitigating
factor as a reason why the defendant should not be sentenced to death.
You may not treat that listed mitigating factor as a reason why the
defendant should be sentenced to death.?

Under the law, the defendant shall be sentenced to death if you
unanimously find after considering the factors in aggravation and mitigation
that death is the appropriate sentence.

If after considering the factors in aggravation and mitigation one or
more jurors determines that death is not the appropriate sentence, the
court shall impose a sentence [(other than death) (of natural life
imprisonment, and no person serving a sentence of natural life
imprisonment can be paroled or released, except through an order by the
Governor for executive clemency)].?

In deciding whether the defendant should be sentenced to death, you
should consider all the aggravating factors supported by the evidence and
all the mitigating factors supported by the evidence.

Aggravating factors are reasons why the defendant should be
sentenced to death. Mitigating factors are reasons why the defendant
should not be sentenced to death. Aggravating factors include:

First: (Insert any statutory aggravating factor or factors found by the
jury at the first stage of the death penalty hearing)

' Adopted by a majority of Committee members at a Committee meeting on
December 17, 2009.
2 Adopted by vote of 7 to 6. See People v. Kuntu, 196 1l.2d 105, 142

(2001).

3 Adopted by vote of 6 to 5, 1 abstention. Compare current IPI instruction
7-C-06.



Second: Any other reason supported by the evidence why the
defendant should be sentenced to death.

Where there is evidence of an aggravating factor, the fact that that
aggravating factor is not a factor specifically listed in these instructions
does not preclude your consideration of the evidence.

Mitigating factors include:

First: [(Any or all of the following) (The following)] if supported by the
evidence:

The defendant has no significant history of prior criminal activity.
The murder was committed while the defendant was under the
influence of an extreme mental or emotional disturbance, although not such

as to constitute a defense to prosecution.

The murdered person was a participant in the defendant’s homicidal
conduct or consented to the homicidal act.

The defendant acted under the compulsion of threat or menace of the
imminent infliction of death or great bodily harm.

The defendant was not personally present during the commission of
the act or acts causing death.

The defendant’s background includes a history of extreme emotional
or physical abuse.

The defendant suffers from a reduced mental capacity.

Second: Any other reason supported by the evidence why the
defendant should not be sentenced to death.

Where there is evidence of a mitigating factor, the fact that the
mitigating factor is not a factor specifically listed in these instructions does
not preclude your consideration of the evidence.



If you unanimously determine from your consideration of all the
evidence after considering the factors in aggravation and mitigation that
death is the appropriate sentence, then you should sign the verdict
requiring the court to sentence the defendant to death.

If after considering the factors in aggravation and mitigation one or
more jurors determine that death is not the appropriate sentence, then you
should sign the verdict requiring the court to impose a sentence [(other
than death) (of natural life imprisonment)].*

After considering the factors in aggravation and mitigation, we the
jury unanimously determine that death is the appropriate sentence.

The court shall sentence the defendant to death.

[Signature lines]*

After considering the factors in aggravation and mitigation, one or
more of the jurors determines that death is not the appropriate sentence.

TPe court shall sentence the defendant to a sentence other than
death.”

[Signature lines]

4 Adopted by vote of 7 to 5, 1 abstention. Compare current IPI instruction
7-C-06, note 3 above.
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Technical Appendix

Material contained in this Technical Appendix supplements the separate Report of
the Governor’s Commission on Capital Punishment. Included in this document
are research reports requested by the Commission, tables presenting data gathered
through the Commission’s analysis of death penalty cases, supplementary
materials on Illinois law and supplementary materials on the laws of other states.

Information contained in data tables in this Technical Appendix was correct
through December 31, 2001. Information collected about the laws and jury
instructions from other states was also current through that date. Case data may
change as new opinions are issued by either state or federal courts. Statutory
material and jury instructions may also change from time to time.
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Race, Region and Death Sentencing in Illinois
1988-1997

Turning to the question of geographic region, Table 31a indicates that the odds of receiving a
death sentence for killing a victim(s) in Cook County decease by a factor of .164 (i.e., the Exp(B)
value for Cook County in Table 31a). Likewise, the odds of receiving a death sentence in for killing
a victim(s) in Cook County are on average 83.6 percent lower than for killing a victim(s) in the rural
county region of Illinois controlling for the other 26 variables in the analysis.

Readers of this report will disagree among themselves about the policy implications suggested
by our finding of geographic disparities. Some will say that the finding that first-degree murder
offenders in Cook County are less likely to receive the death sentence than offenders in other
counties may mean that the Cook County criminal justice system is not pursuing potential death
sentence cases with sufficient rigor. Others will argue that rural counties are imposing the death
sentence too liberally and/or without sufficient oversight. However, one consequence to carefully
consider in proposing that Cook County is not rigorously and/or properly pursuing death sentences, is
that a more rigorous application the death sentence by Cook County, on the order of the rural county
region or even the other urban county region, would result in dramatically higher numbers of offenders
sentenced to death in Illinois.

Overall, the statistical analysis reveals some surprises about what factors correlate with death
sentences in Illinois. Some of the predictor variables that would be expected to affect death
sentencing do not show statistically significant relationships with sentence outcomes.. For example, of
the 12 indicators of statutorily-defined death eligibility included in the analysis, only seven were
significantly related to death sentencing, even though each one of the twelve are legally relevant in
identifying which first-degree murder cases are eligible for a death sentence. These 12 indicators
represent two (i.e., the multiple murder factor and the in the course of another felony factor) of the
twenty death eligibility factors identified in Illinois statues. Nonetheless, these two factors are the
most commonly used factors in death sentence cases, and thus account for a high proportion of death
eligible cases.

VI. Conclusions and Policy Recommendations

A. Limits to this Study

The results of this study are limited by both scope and data. First, the goal of this study was
to examine only those cases that involved a conviction for first-degree murder, comparing cases that
resulted in a death sentence with those that did not. Our study examines only sentencing decisions,
not charging decisions or a wide array of other decisions involved in sending a defendant to death
row. It is quite possible that disparities correlated with extra-legal factors (e.g., race, social class,
region, or gender) also exist, either at a greater or lesser strength, in decisions in the criminal justice
system that are not examined in this research.

Critics of this study who point to its limited scope and limited number of variables should
realize that the addition of more data could very well increase the power of non-legal explanatory
variables. Baldus et al., for example, point to nine states where both well-controlled and less-well-
controlled studies of death sentencing have been conducted. In two-thirds of these states, the racial
-20- Pierce & Radelet
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1988-1997

disparities were stronger in the well-controlled studies than in the less complex work.?” Certainly the
data we have gathered for this research is strong enough to raise serious concerns in the minds of
both those who support and oppose the death penalty about whether it is being equitably applied in
Dllinois.

A second limitation of this research is missing victim data on cases included in our analysis.
As noted, we were able to match 4,252 cases with race of victim information (80.1 percent) to form
the final sample for our analysis. However, missing data is only a problem if the cases excluded are
somehow different than the cases for which we do have complete data. We see nothing to indicate
that the cases with missing data in this study are significantly different the cases for which there are
data.

B. Summary of Major Conclusions

Indicators of two extra legal factors, the race of first-degree murder victims and geographic
region, were found to be statistically related to the imposition of the death sentence in Illinois
controlling on the other variables in this study. Although there are limitations to the present study,
these findings on race and geography are consistent with those reported in many other studies. This
pattern of findings raises important concerns about how the death sentence is imposed in Illinois.

A major limitation of this study is the lack of high-quality data that is needed to measure
additional factors that may affect death penalty decision making. A great deal of time and effort was
expended to acquire data necessary for the present study, and despite these efforts, the present
study’s data is limited in both scope and completeness. The data problems encountered in this study
are not the responsibility of the Illinois state and local agencies that participated in this study. They
provided extensive support and consultation (at no cost) to the project. The problem arises because
present criminal justice information systems were designed to primarily to support administrative
functions of the agencies they assist. These systems were not designed to support research activities
and, equally important, judicial monitoring activities. Thus the limitations of data and information
encountered by this study directly mirror the limitations that any death sentencing monitoring system
would encounter in Illinois. Indeed, properly conducted assessments of death sentences in Illinois
would resemble smaller scale projects of the type conducted for this project. Critically, today’s
criminal justice information systems are entirely inadequate to collect, manage and integrate the range
and quality of information on criminal cases necessary to support a reliable criminal justice monitoring
system. As a result, the quality of available criminal data will greatly limit the integrity of any death
sentencing monitoring system for the foreseeable future.

C. Recommendations

The results of our analysis lead us to suggest two policy recommendations.

27 Baldus et al., supra note 7 (Comnell), at 1661-62.
Pierce & Radelet -21-
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1. Proportionality Review. The data suggest the necessity for the Illinois Supreme Court, as
the body responsible for reviewing death penalty cases, to pay special attention to issues of
proportionality.?® Like New Jersey, they might consider a comparison between cases in which the
death penalty was imposed and other death-eligible cases with equal levels of aggravation and
mitigation in which the defendant was sentenced to a prison term. This type of review, however, will
be very limited if only cases that end with a death sentence are examined and information and cases
from prior stages of the criminal justice system decision-making process are not available.

2. Monitoring. To conduct a meaningful proportionality review, officials will need to
construct, maintain, and use a database on Illinois homicides. As criminologists, one of the most
important lessons we have leamed from this research is that data on Illinois homicides is fragmented,
difficult to obtain, and often of poor quality. It has been gathered not for purposes of ensuring even-
handedness in sentencing, but rather for unique needs of individual state agencies (e.g., local police
departments, Department of Corrections). If the death penalty is to be continued, comprehensive
high-quality data needs to be gathered and made available to a diverse group of researchers so that
issues of equity can be monitored.

A monitoring system built on a foundation of comprehensive high-quality data can be used
both to help ensure that race and other inappropriate factors are not involved in death sentencing
decisions, and to help ensure that pure arbitrariness (inequities not attributable to either legal or not-
legal factors) does not permeate sentencing. While it is beyond the mandate given to the current
authors to design a comprehensive monitoring system, it is clear that there must be an intensive effort
by all parties involved in capital cases in Illinois to gather detailed data on all aspects of homicide
cases. Here we are not suggesting data collection on decisions made from charging through
sentencing, but, rather, going back to the day of the homicide and beginning with measures of the
quality of the investigation by the police. If the police devote more resources to the investigation of
the murders of prominent white victims than to other cases, even if all other decision-makers (e.g.,
prosecutors, judges, jurors, and governors) are fair, racial bias will still permeate the system. In
addition, a database needs to be constructed to follow all cases from the time a death sentence is
imposed to the time the person exits death row (via court or gubernatorial action, natural death,
suicide, or execution). All links in the “continuous chain” of decision makers need to be involved in
gathering data, which they can use to monitor their own performance.

2 For an elaboration on this and on other ideas to improve the administration of the death

penalty, see THE CONSTITUTION PROJECT, MANDATORY JUSTICE: EIGHTEEN
REFORMS TO THE DEATH PENALTY 27 (2001).

»  This proportionality review has the added advantage of alerting prosecutors and trial
courts to the importance of issues of proportionality, which in turn may affect decisions on
when to seek a death sentence. The New Jersey Supreme Court, for example, has struck
down only one death sentence because of issues of proportionality. State v. Papasavvas,
2002 N.J. LEXIS 51 (Feb. 14, 2002).

*®  The racial and ethnic backgrounds of these decision-makers are one example of data

needed (as well as continued efforts to bring more diversity into the decision-making circle).
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In some cases, data gathering itself may add an element of faimess in the system. For
example, a study that examines charging decisions would most certainly remind prosecutors of their
duty to be even-handed. But even if they were, decisions made at earlier points (e.g., by police)
would remain invisible. Gathering data at all decision-points on the chain of decisions makes the
decisions more transparent, more accountable, and reminds everyone that their work is no longer
invisible.

Those designing such a database would need input from prosecutors, defense attorneys,
judges, law enforcement investigators, forensic experts and other criminal justice personnel, as well as
scholars and other more disinterested parties. To be sure, there will undoubtedly be differences in
informed opinion between various parties in the debate, but if all cooperate in data gathering, the
system will be made much more transparent.

Recent research has also shown the importance of gathering data on the racial characteristics
of potential jurors in capital cases, and on how (and why) jurors are excused through peremptory
challenges. The most thorough research to address this issue focused on 317 capital prosecutions in
Philadelphia, 1981-1997. The authors found that “discrimination in the use of peremptory challenges
on the basis of race and gender by both prosecutors and defense counsel is widespread.”®' They
found that prosecutors are more successful than defense attomeys in controlling jury composition, and
that these biases tend to increase the number of death sentences and the degree of racial
discrimination in death sentencing decisions. The opportunity for prosecutors and defense attorneys
to interview jurors after they have completed their service and rendered their verdicts might reveal
occasional acts of overt racism that may have infected their work.

D. A Final Note

In conclusion, the unique character of homicide in general and the death penalty in particular
raises the distinct possibility of powerful political and psychological factors intruding on and interfering
with the criminal justice and judicial decision process and with the goal of equity in administration of
the death penalty. Hence the importance of vigilant monitoring. When a murder occurs, all who hear
about it -- citizens, prosecutors, jurors -- feel a threat and a need to confront, to varying degrees,
personal fears of death. One way to deal with the threat is to retreat to the comfort of people who
are familiar to us. When the murder victim is among those communities with which we are most
familiar (and race and social class are part of the victim’s social or human capital that can make them
part of that familiar community) and the killer is more of an outsider (in both in social and geographic
sense), the fear and outrage grow.

31 David C. Baldus, George Woodworth, David Zuckerman, Neil Alan Weiner, & Barbara
Brottiff, The Use of Peremptory Challenges in Capital Murder Trials: A Legal and Empirical
Analysis, 3 U. OF PENN. J. OF CONSTITUTIONAL LAW 3 (2001); see also William J.
Bowers, Benjamin D. Steiner, and Marla Sandys, Death Sentencing in Black and White:
An Empirical Analysis of the Role of Jurors' Race and Jury Racial Composition, 3 U.
OF PENN. J. OF CONSTITUTIONAL LAW 171 (2001).
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And in the past thirty years, the potential for death penalty decisions to become more political
has grown like never before. One reason for this is media pressure -- the media can sensationalize
homicides and prioritize them in terms of outrage and threat (not all murders are given equal media
coverage), and it can put pressure on decision-makers to accept those priorities. In addition, all of
the reforms in the death penalty in the past three decades have made it extremely costly and time-
consuming to pursue. Especially in these days where state budgets are constrained, prosecutors must
make priority decisions. There may be pressure from one source to pursue death (e.g., from the
media), but also pressure from the office accountant not to do so.

Rational and informed citizens will continue to disagree on the death penalty, but certainly one

point on which all interested parties can agree is that if we are going to make these life and death
decisions, we need to make them as carefully and equitably as possible.

-24- Pierce & Radelet
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Appendix 15

Minority Comments

In the hopes of achieving “uniformity” across lllinois, the majority
recommends a “statewide committee” to review all decisions by the
individual State’s Attorney to seek capital punishment. However, the
creation of such a committee would clearly violate the separation of powers
doctrine. The 102 State’s Attorneys are independently elected
constitutional officers, each with the “exclusive discretion to decide which of
several charges shall be brought, or whether to prosecute at all. A
prosecutor's discretion extends to decisions about whether or not the death
penalty should be sought.” People v. Jamison, 197 Ill.2d 135, 161-62 756
N.E.2d 788 (2001) (emphasis added). See also People ex rel. Carey v.
Cousins, 77 1.2d 531, 539, 397 N.E.2d 809 (1979) (“[T]he State’s Attorney
has always enjoyed a wide discretion in both the initiation and the
management of criminal litigation. That discretion includes the decision
whether to initiate any prosecution at all, as well as to choose which of
several charges shall be brought.”); People v. Richardson, 123 lll.2d 322,
362, 528 N.E.2d 612 (1988) (the “sole power to seek the death penalty”
belongs to the prosecution); People v. Williams, 147 lll.2d 173, 256, 588
N.E.2d 983 (1991) (“The State's Attorney has the responsibility of
evaluating evidence and other pertinent factors and determining what, if
any, offense may be charged.”). As such, the legislative creation of a
separate panel or body review to a State’s Attorney’s decision to seek (or
not seek) the death penalty in a particular case would clearly violate the

separation of powers doctrine enshrined in Article Il, section 1 of our



constitution. See County of Cook ex rel. Rifkin v. Bear Stearns & Co., 215
l.2d 466, 475, 831 N.E.2d 563 (2005) (“the State’s Attorney is a
constitutional officer whose powers may not be stripped or transferred to
others by a legislative body”); People ex rel. Kunstman v. Shinsaku
Nagano, 389 lll. 231, 249 (1945) (holding that because the State’s Attorney
is a “constitutional officer with rights and duties analogous to or largely
coincident with the Attorney General, though not identical, and the one to
represent the county or People in matters affected with a public interest,”
the legislature could not transfer some of that authority to another attorney).
Moreover, for such a legislatively-created body to report such findings to
the lllinois Supreme Court will serve only to exacerbate this constitutional
infringement.

The maijority further laments that the guidelines for seeking the death
penalty are not binding and that there is no remedy for failing to adhere to
them. However, because each case is unique, and because each
individual State’s Attorney is empowered by the constitution to decide
whether or not to seek the death penalty, neither the courts nor the
legislature can mandate how a State’s Attorney exercises that exclusive
discretion. Thus, creation of more bureaucracy is not a solution. Such
additional state bureaucracy created by the General Assembly will usurp
the exercise of independent prosecutorial discretion.

Nevertheless, current lllinois law provides numerous procedures for
the effective review of a prosecutor’'s decision to seek the death penalty.
First, a trial judge may decertify a capital case for any of the numerous

reasons specified in 720 ILCS 5/9-1(h-5). Also, a trial judge may decertify



a capital case after finding that defendant is mentally retarded. 725 ILCS
114-15. Moreover, once a jury has determined that death is the
appropriate sentence, the trial judge has the right to file a written opinion of
non-concurrence with the jury’s sentence. 720 ILCS 5/9-1(g). Finally, all
death sentences are subject to automatic review by the lllinois Supreme
Court, and that Court is empowered to reverse any death sentence it
deems “fundamentally unjust.” 720 ILCS 5/9-1(i). Clearly these
procedures ensure that only those truly deserving are actually sentenced to
death.

Majority Response

1. The of separation of powers question.

The minority comment asserts that the proposed statewide review
committee “would clearly violate the separation of powers doctrine.” The
majority members do not agree. They believe that the cases cited by the
minority do not support their position, and that a statewide review
committee is entirely consistent with lllinois law and the doctrine of
separation of powers. '

This same contention was made by a minority of the Governor's

Commission. A brief explanation as to why this proposal does not implicate

! This same contention was made by a minority of the Governor's Commission. A brief
explanation as to why this proposal does not implicate or violate separation of powers is
contained in the Report of the Governor's Commission at pages 86 and 87: “The
recommended statutory review procedure will not give rise to constitutional problems.
While the office of State’s Attorney is created by the lllinois Constitution, the powers and
duties exercised by the State’s Attorneys are defined by statute. See 55 ILCS 5/3-9.
[Citing and quoting from People v. Izzo, 195 1l.2d 109 at 117.]. In view of the fact that
the prosecutor’s authority to seek the death penalty in the first instance is derived from
the statute creating the entire sentencing scheme, a statutory amendment reducing the
breadth of prosecutorial discretion would comport with the lllinois Constitution and
decisional law.”



or violate separation of powers is contained in the Report of the Governor’s
Commission at pages 86 and 87.

The doctrine of separation of powers is embodied in Article |l, Section
1 of the lllinois Constitution of 1970:

“The legislative, executive and judicial branches are
separate. No branch shall exercise powers properly belonging
to another.”

The office of State’s Attorney is provided for in Article VI, Section 19
of the Illinois Constitution, which relates to the Judicial Branch. There is no
description of State’s Attorneys’ powers, merely a statement that “A State’s
Attorney shall be elected in each county in 1972 and every fourth year
thereafter for a four year term....” The duties of State’s Attorneys’ are
statutory. They are contained in the Counties Code, 55 ILCS 5/3-9005,
which provides that the State’s Attorney in each county has a duty to
commence and prosecute all indictments and prosecutions in his/her
county. In People v. Izzo, 195 lll.2d 109, 117 (2001), the lllinois Supreme
Court said, “The powers and duties of State’s Attorneys are defined by
statute (55 ILCS 5/3-9005 (West 1998) and can be revised by statute.”

The provisions of the lllinois Constitution relating to the General
Assembly are contained in Article IV. The General Assembly has the sole
power to determine what conduct constitutes a crime, and the punishment
that may be imposed upon those convicted of crimes. In People v.
Williams, 66 11l.2d 179, 186 (1977), the lllinois Supreme Court said: “it is
well settled in this State that the legislature has the power to prohibit
particular acts as crimes, fix the punishment for the commission of such

crimes and determine the manner of executing such punishment. [citing



cases].” Further, the lllinois Supreme Court, as the chief body in the
Judicial Branch (Article VI, Section 1), has adopted rules with respect to
procedures that must be followed when the State’s Attorney wishes to seek
the death penalty. Thus, State’s Attorneys have no constitutional or
statutory power to define criminal conduct, provide punishments for those
convicted of crimes, or determine the process that must be adhered to in
order to qualify a convicted defendant for capital punishment. Those are
powers that belong to the General Assembly and the lllinois Supreme
Court.

The General Assembly has enacted a statute that defines the crime
of first degree murder. 720 ILCS 5/9-1(a). That statute provides that a
defendant who has been convicted of first degree murder may be
sentenced to death if an “Aggravating Factor” was involved in the crime. At
present, there are 21 Aggravating Factors listed in 720 ILCS 5/9-1((b)(1)-
(21). The State’s Attorney is bound by this law, and may not seek the
death penalty unless a statutory Aggravating Factor is present in the case
and proven beyond a reasonable doubt during the eligibility hearing.?

Related to these provisions is the requirement of lllinois Supreme
Court Rule 216(c) that within 120 days after the defendant is indicted for
first degree murder and arraigned, the State’s Attorney “shall provide notice
of the State’s intention to seek or reject imposition of the death penalty,”

and in the notice the State “shall also include all of the statutory

2 The statute provides that when a defendant has been convicted of first degree murder,
the State’s Attorney may request the trial judge to conduct a separate sentencing
hearing “to determine the existence of factors set forth in subsection (b) and to consider
any aggravating or mitigating factors as indicated in subsection (c).” This provision
contains the statutory authority for the trial court holding the eligibility (subsection b) and
penalty (subsection c) hearings.



aggravating factors enumerated in section 9-1(b) of the Criminal code
which the state intends to introduce during the death penalty sentencing
hearing.”

The General Assembly has further constricted State’s Attorneys’
discretion with respect to the death penalty. After a defendant has been
found guilty of first degree murder, the trial judge may “decertify the case
as a death penalty case’ if the defendant is found to be mentally retarded,
and when the sole evidence of guilt is the unsupported testimony of an
accomplice, a jailhouse informant, or an eyewitness. 720 ILCS 5/9-1(h-5);
725 ILCS 5/114-15(d).

There is no provision in the lllinois Constitution or statutes, or the
Rules of the lllinois Supreme Court, that limit the General Assembly’s
power to completely abolish the death penalty as a punishment for first
degree murder; that is purely a statutory matter. Nor is there any constraint
on the General Assembly’s power to define the factors that qualify
defendants convicted of first degree murder for capital punishment. Nor is
there any constitutional or statutory provision that prohibits enactment of a
statute designed to obtain statewide consistency in the application of
capital punishment, requiring State’s Attorneys to obtain permission to seek
the death penalty from a review board.

The cases cited by the minority contain propositions of law and
holdings with which we have no quarrel. Several of those cases hold that it
is not a violation of the doctrine of separation of powers for the General
Assembly to vest the sole discretion to seek the death penalty in State’s
Attorneys. People ex rel. Carey v. Cousins, 77 1ll.2d 531, 539-40 (1979).



Similarly, we acknowledge that State’s Attorneys are responsible for
determining what, if any, criminal offenses may be charged, and are vested
with wide discretion in enforcing the criminal laws contained in lllinois
statutes. People v. Williams, 147 il.2d 173, 256 (1991); see also County of
Cook ex rel. Rifkin v. Bear Stearns & Co., Inc., 215 ll.2d 466, 475 (2005)
(dicta). But all of these cases recognize, either expressly or by implication,
that the power to define criminal conduct and fix criminal penalties resides
with the General Assembly, and can be changed or restricted by the
statutes passed by the General Assembly and approved by the Governor.
These statutes may include provisions that limit the discretion of State’s
Attorneys by adding to or subtracting from the definitions of criminal
conduct, and the applicable penalties, and the steps State’s Attorneys must
take in carrying out their duties of enforcing the criminal laws. State’s
Attorneys are the only office holders who are authorized to enforce the
laws, but they are the laws as written by the General Assembly, as well as
by rules of the lllinois Supreme Court, the highest authority in the Judicial
Branch, of which the State’s Attorneys are a part.

A typical example was the subject of People v. Taylor, 76 1ll.2d 289
(1979), a case cited by the lllinois Supreme Court in the Carey case on
which the minority relies (see 77 lll.2d 531 at 530). In Taylor, the Supreme
Court upheld an amendment to the lllinois Juvenile Court Act (37 ILCS par.
702-7(3)) that reduced the degree of prosecutorial discretion of State’s

Attorneys in juvenile criminal proceedings (76 lll.2d at 299).



Although it is to some extent repetitious, we submit the following
examples of the application of these principles to capital punishment, in
both lllinois statutes and rules of the lllinois Supreme Court:

Statutes

« The provisions establishing eligibility factors, which restrict the first
degree murder cases in which State’s Attorneys may seek capital
punishment to those in which one or more of the factors is present. They
may not seek a death penalty in a first degree murder case that does not
involve an Aggravating Factor. These factors have been changed from
time to time by the General Assembly, with the concurrence of the
Governor.

Representatives of the lllinois State’s Attorneys Association, the
lllinois Attorneys General Association, and individual State’s Attorneys
(including several members of the Committee), have acknowledged the
power of the General Assembly, with the Governor’s concurrence, to limit
State’s Attorneys’ discretion in designating first degree murder cases for
capital punishment treatment. Joseph E. Birkett, State’s Attorney of
DuPage County, speaking to the Committee at the request of the President
of the lllinois State’s Attorneys Association, stated:*

“The lllinois State’s Attorneys Association in 1999 put
forward the first suggested reforms, nine reforms, all of which
have been enacted with the exception of one. We were united
in our belief that we should reduce a number of aggravated
circumstances in lllinois.”

3 Public Hearing 1/26/09, 42 at 53-54.



Peoria County State’s Attorney Kevin Lyons told the Committee that the
overwhelming majority of lllinois State’s Attorneys believe the eligibility
factors probably should be reduced.* Justice McMorrow, concurring in
People v. Ballard, 206 lIl.2d 151 at 215 (2002), stated that the lllinois
Attorneys General Association expressed agreement that our death penalty
statute is overly broad, and recommended that the number of aggravating
factors be cut in half.

» The authority vested in trial court judges to overrule State’s
Attorneys’ decisions to seek capital punishment, and decertify the case as
capital, if the judge finds that the defendant is mentally retarded, or the sole
evidence against the defendant is the testimony of a jailhouse informant, or
a single eyewitness or accomplice.

» The statutory provisions requiring that capital cases be tried in
three separate hearings, and specifying the State’s burden of proof in the
hearings.

» The statutory provisions requiring capital convictions to be
appealed directly to the lllinois Supreme Court, and providing that capital
sentences may be set aside by the Supreme Court if the death sentence is
found to be fundamentally unjust.

* The statutory provision that appeals in post-conviction hearing in

capital cases are heard by direct appeal to the lllinois Supreme Court.

4 Public Hearing 3/2/09, 41 at 48.



Illinois Supreme Court Rules

* Rule 416(c) of the lllinois Supreme Court, requiring the State’s
Attorney to file a Notice of Intent to seek capital punishment within 120
days after indictment.

+ lllinois Supreme Court Rule 416((f), (g) and (h), requiring the
State’s Attorney to participate in case management conferences in capital
cases, and file certificates of compliance with the requirements of the rules.

These precedents provide authority to the General Assembly and the
Governor to enact a statute, or the lllinois Supreme Court to adopt a rule,
designed to achieve statewide uniformity in the capital punishment system,
by imposing a requirement that State’s Attorneys may not seek the death
penalty without first obtaining approval of a body established by statute.’
Were it not for the statute authorizing the State’s Attorneys to seek the
death penalty, capital punishment would not exist in lllinois. The proposed
review would simply impose an additional step that must be taken before
the death penalty may be sought.

The legislative purpose behind the proposed reviewing body is to
achieve consistent, statewide uniformity in the capital punishment process,
involving only the most heinous cases; to dispel the racial and geographic
bias that infects the present system; to preclude State’s Attorneys making

threats of death sentences to achieve bargaining power over the defense;

® The Governor's Commission Recommendation 30 included the following: “In the
absence of legislative action to make this a mandatory scheme, the Governor should
make a commitment to setting up a voluntary review process, supported by the
presumption that the Governor will commute the death sentences of defendants when
the prosecutor has not participated in the voluntary review process, unless the
prosecutor can offer a compelling explanation, based on exceptional circumstances, for
the failure to submit the case for review.”
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to stop the filing of Notices of Intent in order to shift the cost of first degree
murder cases from the local county to the State; and to prevent prosecutors
from using capital prosecutions for political advantage, or any other
inappropriate reason.

2. The policy issues.

The remainder of the minority comments are intended to demonstrate
that certain existing statutory provisions “will ensure that only those truly
deserving are actually sentenced to death.” In the words of the Bard of
Avon, “tis a consummation devoutly to be wished” (Hamlet, Act Illl, Scene
1). There is no evidence that only the worst of the worst are selected for
and/or receive death sentences, and there will not be a solid factual basis
for a conclusion on that subject unless and until the Capital Crimes
Database Act is funded, or the lllinois Supreme Court exercises its
supervisory power over the lower courts,® so that the necessary statistics
are obtained and collated. Based upon our review of the facts of the 17
cases in which death sentences have been imposed during the
Committee’s tenure (January 1, 2003 through December 31, 2009), we
believe there are many cases involving far more egregious conduct in
which the State’s Attorneys have agreed to pleas to imprisonment, and
others in which judges and juries have declined to impose capital
punishment.

The minority cites the power of trial judges to decertify cases as
capital upon finding that the defendant is mentally ill. They could have

added, as noted above, that the same power applies if the judge finds that

® lllinois Constitution, Art. 6, §16.
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the sole evidence against the defendant is a single eyewitness, a single
accomplice, or the uncorroborated testimony of an informant. These are
examples of the General Assembly’s exercise of its power to place
conditions on State’s Attorneys’ decisions to seek capital punishment.
However, as a practical matter, these provisions apply in but a few cases,
and will have little effect on the capital punishment system as a whole.

The minority also cites the trial judge’s right to file a written opinion of
non-concurrence with a jury’s death sentence. In none of the cases in
which capital sentences have been returned by juries since this authority
was granted in 2003 has a trial judge filed a written non-concurrence. And
even if made, the statement would have no binding effect on the lllinois
Supreme Court when reviewing the case.

The minority’s final policy submission is the provision, enacted in
2003, empowering the Supreme Court's to set aside death sentences
deemed fundamentally unjust. In the capital case opinions rendered since
the statute was enacted, it has not been relied on in any case by the
Supreme Court to set aside a death sentence; no death sentence has been
found to be fundamentally unjust. Here is a summary of the nine relevant
opinions (citations contained in Part 3 of this Report):’

* The opinions in the Mertz, Thompson and Adkins cases contain

factual analyses as to why the Supreme Court determined the death

” In three of the decided cases, the Supreme Court was not called upon to analyze the
question whether a death sentence was warranted. Mr. Sutherland agreed to a death
sentence. Mr. Nelson’s case was remanded for imposition of a sentence other than
death based upon the trial judge during the penalty phase having dismissed a holdout
juror opposed to a death sentence. Mr. Lovejoy’s case was reversed and remanded for
an entire new trial based upon trial errors; the Supreme Court did not have to reach and
did not discuss the question whether the facts warranted capital punishment.
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penalty was justified and/or not fundamentally unjust. The opinions in
Thompson and Adkins discuss several pre-2003 cases in which the
Supreme Court vacated death sentences because they were not warranted
by the facts.® But in none of these three cases is there a discussion of or
comparison to any of the many post-2002 capital-eligible cases in which
Notices of Intent were filed by the State’s Attorneys in which, at the
conclusion, death sentences were not imposed.

» The opinions in the Urdiales, Runge and Ramsey cases contain
terse, conclusory language, stating that the death penalty was “the
appropriate penalty” or “not fundamentally unjust,” or words to that effect.
The Court did not explain how these conclusions were reached, or what
analysis was involved in reaching the conclusions. There is only the
Court’s ipse dixit.

» The opinions in the Bannister, Banks and Hanson cases contain no
discussion whatever of either the statutory “fundamentally unjust” standard,

or the more general question whether the facts justify a capital sentence.

8 See cases cited in Final Report, page 140, footnote 225.
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